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President’s Podium
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In 2011, I traveled to Dubai in the United
Arab Emirates, Singapore, Costa Rica
and London to introduce law firms to the
International Society of Primerus Law
Firms. Wherever I go, I find that more
and more people — law firms and clients
alike — are excited about the Primerus
concept and want to be part of it.

What we do for you is go around the
world mining diamonds. We search for
high quality boutique law firms who are
committed to performing excellent work
for reasonable fees. We submit them
to stringent screening before they are
admitted to the society, and then continue
to review their performance every year

Just as globalization represents

opportunity for many, it comes with its
share of challenges. We frequently hear
from our clients how pleased they are

that we can help them when they need
representation in a new jurisdiction. No
longer do they have to worry about finding
law firms and screening them for quality

...businesses are left with the onerous job of seeking out quality law firms who can handle international work

for them — all for a price that fits into their ever-tightening budgets. That’s where Primerus is here to help.

I believe that Primerus is exactly
what the business and legal world needs
right now. All around us, we see evidence
that the marketplace is truly global. As
recently as 10 years ago, many middle
market companies and the small to mid-
sized law firms that serve them did very
little business in the international sphere.
That’s certainly not the case anymore.
More and more middle market companies
need lawyers who can efficiently and
economically handle international
transactions for them.

On top of all the other challenges
in a competitive global marketplace,
businesses are left with the onerous job
of seeking out quality law firms who can
handle international work for them —
all for a price that fits into their ever-
tightening budgets. That’s where

Primerus is here to help.

they remain members. We do the work
to find these diamonds so that you don’t
have to. But our work doesn’t end there.
We bring these firms together — in the
same way you would put hundreds of
diamonds together to create a stunning
necklace — into a society to work
together for you.

Because most of our firms in 33
countries around the world are local
firms, they are able to meet a full range of
client needs in their respective countries,
while American firms with offices in
foreign cities are severely limited by
regulatory restrictions in the services
they may provide to clients. Primerus
member firms frequently work together
to meet their clients’ needs seamlessly.
And if Primerus doesn’t have a law firm
to meet your needs in a particular city,
our staff works through our networks to
find a highly recommended firm that
can help you.

THE PRIMERUS PARADIGM

and reasonable fees, because we have
done the work for them.

In this issue, you will read about
examples of our firms working together
to help clients around the world. You
also will see examples of the vast body
of legal expertise our member firms offer.
We hope this collection of articles offers
information that’s helpful to you as you
navigate this competitive economy.

Primerus now has over 190 member
firms with nearly 3,000 lawyers in 33
countries. | am thrilled to travel around
the world mining diamonds to add to
our society and showing clients how
we can help them in the international
marketplace. For more information about

Primerus, visit www.primerus.com. I hope

to see you in my travels soon!




It’s a Small World:
Globalization of the Legal Market

Globalization has turned the world into
one vast legal marketplace. As the world
becomes more interconnected, businesses
increasingly foster relationships and
conduct legal transactions across national
borders, creating new opportunities in
many sectors.

But along with opportunity,
globalization also brings challenges —
for law firms as well as clients. Legal
departments in corporations of all sizes
must not only find legal expertise to
help with these cross-border business
interactions, but they must find it
economically. And lawyers must be
willing to embrace creative solutions to

help them do this, breaking some of the
traditional molds of the legal industry.
Meanwhile, regulatory bodies are
working to determine how their countries
will structure regulations over foreign
attorneys practicing within their borders.
Here, we examine some issues raised by
globalization and how lawyers and clients
around the world can work together to

navigate this new, smaller world.

Disappearing borders

“The law practice, like most other
businesses, is changing and old borders
are quickly disappearing,” said Robert
Bivins, partner at Primerus member firm

Bivins & Hemenway, P.A., of Valrico,
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Florida. Bivins is the new chairperson of
the North America chapter of the Primerus
Business Law Institute (PBLI). “With
those disappearing borders comes new
risks to businesses as they compete in the
global market. Law firms can either adapt
and prosper or hold to old ways of doing
business and risk becoming irrelevant in
the new economy.”

According to James Wilber, principal
at the legal consulting firm Altman Weil
and co-leader of the firm’s department that
serves corporate law departments, the firm
receives more requests than ever to help
inside counsel figure out how to do legal
business outside of the United States.



And it’s not just large law firms who
are impacted by this trend. Even small
law firms now report a significant part
of their business involves clients with
international connections. An August
2006 study conducted by Walker Clark,
LLC, a legal consulting firm in Fort
Myers, Florida, led that firm to conclude
that “globalization, as evidenced by
local clients with international business
interests and by foreign clients, is more
extensive and has permeated more
deeply into the legal profession than
we originally supposed.” And while the
firm has not updated its survey results
in the last five years, firm founder
Norman Clark is confident the trend is
far more pervasive now. Also, the survey
revealed that international clients do
not limit themselves to large, national or
international law firms. “Even in firms
with fewer than 20 lawyers, a significant
number of clients have business interests
in other countries and, even more
significantly, there are foreign clients,”
the survey results said.

Bivins verifies this trend from his
experience in his own firm, as well as
the PBLI. “This historic default position
of international companies looking
to large or mega-firms as the reliable
source for quickly obtaining quality legal
services in multiple jurisdictions seems
to be changing,” he said. He points to
two reasons — the need for more cost-
effective legal services, which translates
to lower billing rates, and the availability
of law firm networks like Primerus which
offer high quality, carefully screened law
firms around the world for reasonable
fees. “Once general counsel reaches a
comfort level with this type of network, it
can greatly lighten the burden on general
counsel who must otherwise research,
qualify and at times negotiate with
multiple international firms when legal

needs arise in other jurisdictions.”

Single network, global reach

The PBLI, Primerus’ body of business
law firms, now includes firms throughout
its four chapters — North America,

Latin America & Caribbean, Europe,




Middle East & Africa, and Asia/Pacific.
“Through the coordination of PBLI
firms, the client can also be sure that

if any firm it selects might not be the
most appropriate to meet its needs, the
law firm of original contact can help
that client find the right firm through
its network partnership. The combined
expertise and resources of the PBLI
group is never more than a phone call
away should it be needed,” Bivins said.

According to Bob Weiss, president
and CEO of legal consulting firm
Alyn-Weiss & Associates in Denver,
Colorado, networks such as Primerus
offer smaller firms a competitive edge in
this global marketplace. A smaller firm
offers attributes that can help companies
during times of growth, Weiss added.
“Sensitivities and efficiencies, many of
them intangible, are only found in a small
firm and they contribute to a client’s
growth,” he said. “That same small firm
sensitivity is what clients need when they
have problems in emerging foreign states
and markets. That’s why a network of
independent local and regional law firms
makes business sense.”

James Wilber said that in order for a
network such as Primerus to effectively
help corporations with their global needs
and compete with the larger law firms,
it must do three things: ensure that you
are indeed delivering services more
cost effectively than larger law firms,
maintain control of the quality of all
member firms and then get the message
out that you’re doing the first two things.

Law firms can help inside counsel
by being open to creative solutions to
their problems, he said. In most cases,
the best strategy for corporate legal
departments includes a mix of inside
and outside lawyers, so firms can help
companies figure out inside staffing in
other parts of the world.

“There are all kinds of possibilities
for how to do that,” Wilber said. “Any
client’s need for legal work is going to
change over the years based on a number
of factors. Their mix of inside and

outside legal work changes as well. By

helping general counsel get it right today,
the short term view might be that we’re
helping them not need us. But in the
future, the mix may change.”

By partnering with them now, you’re
likely to be establishing a long-term
relationship, he said. “What still, more
than anything, defines the potential for
future work is the relationship between
the lawyer and the client managing the
case. Being seen and believed to be
the trusted advisor is what every lawyer
needs to do. Relationship is everything.”

Navigating global landscapes
An international society of law firms such
as Primerus also can help corporations
understand the legal environment in
other parts of the world. “The role of a
lawyer in Japan is very different from
the role of a lawyer in Western Europe.
If somebody can help translate those
substantive and cultural differences, that
would be a great benefit.”

LiPu Lee, partner at Primerus
member firm Formosan Brothers in
Taipei, Taiwan, said his law firm has seen
more and more demand for international
legal services. Because Taiwan is a small
island, its economy depends heavily on
international trade, and following the
trend of globalization, more Taiwanese
have cross-border investments and
transactions, Lee said.

“We have observed that in recent
years, more and more domestic clients
encounter offshore legal disputes,
including but not limited to the issues
of fair trade, IP infringement, security
law compliance, investment protection,
insolvency, default payment, etc.,” he
said. For instance, recent mergers and
acquisition cases usually include various
entities throughout the Asia/Pacific
region or even other continents. “These
kinds of cases were hardly found 10 or
20 years ago in Taiwan,” Lee said.

To adjust to this trend, Formosan
Brothers has hired more English-
speaking associates with foreign law
degrees. The firm also joined Primerus
in May to better serve its clients. “Given

that we are entirely based in Taiwan,
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we need to have close connection with
foreign law firms in order to provide one-
step service to our clients.”

Since May, the firm has worked with
fellow Primerus firms in France and
New Jersey and is discussing several
cases with firms in Germany, the Cayman
Islands, Ohio and India.

“We have found that Primerus law
firms are able to provide prompt and
competent services to meet our clients’
needs with reasonable charges,” Lee
said. “It saves us much time that we
don’t have to research and find quality
law firms in jurisdictions where we didn’t
have a connection before. Our clients are
impressed that we can always suggest
cooperative firms in foreign jurisdictions
in a prompt manner.”

Globalization also is pointing out
the limits of what are, in some cases,
antiquated legal regulation structures,
according to a November 2011 article
in the American Bar Association (ABA)
journal titled, “Despite Globalization,
Lawyers Find New Barriers to Practicing
Law Abroad.” According to the article,
the ABA’s Commission on Ethics 20/20
is studying the impact of technology
and globalization on professional
conduct rules for lawyers in the United
States. The commission plans to submit
proposed revisions to the ABA Model
Rules of Professional Conduct in August
2012. Many other countries also are
reexamining their policies governing
foreign lawyers.

Primerus President and Founder
John C. Buchanan said Primerus offers
the perfect solution to many of these
regulatory concerns because its firms
around the world are local firms that
can practice in local jurisdictions. “We
now have a society of more than 190 law
firms in 33 countries around the world,”
he said. “These are local firms who are
best equipped to handle matters within
their own jurisdictions, and they’re
committed to doing it for reasonable fees.
Primerus represents an ideal solution
for middle market companies in a global

marketplace.” 2



Robert B. Bliss

Douglas R. Ferguson

North America

Using the Franchise Business Model to Expand
Your Business into International Markets

If you operate, or if you represent some-
one who operates, a business that has
proven successful and is growing in the
United States, at some point you will no
doubt begin considering expansion into
international markets. Entering an inter-
national market presents many unique
business, legal and cultural challenges
that are not encountered in domestic
growth. Directly opening and operating a
company-owned location internationally
is the first and most obvious option, but
the expense and social barriers may be
too much for many businesses. Whether
your (or your client’s) business has
franchised in the U.S. or not, you should
consider using the franchise business
model for international expansion.

What is Franchising?
Franchising typically involves one party,
the franchisor, granting rights to an in-
dependent third party, the franchisee, to
use the franchisor’s trademark and busi-
ness concept. The franchisor is entitled
to fees and exercises some level of con-
trol and supervision over the franchisee’s
business, but the business is owned and
operated by the franchisee. The trade-
mark license, fee payment, and control
aspects are the key elements that usually
characterize a franchise, although each
country’s laws differ slightly in defining
a franchise.

The key benefit of the franchise busi-
ness model in international expansion
is the ability to leverage the experience
and resources of the franchisee. A local

Douglas R. Ferguson is a partner in the Denver, Colorado, law firm
of Robinson Waters & 0’Dorisio. His practice emphasizes franchising;
real estate and lending; corporate transactions; and commercial

and business law. He is the firm’s most experienced attorney in
franchising law and provides counsel to several franchisors in both
U.S. and international franchising matters.

Robinson Waters & 0’Dorisio, P.C.

1099 18th Street, Suite 2600
Denver, Colorado 80202
303.297.2600 Phone
303.297.2750 Fax
dferguson@rwolaw.com
www.rwolaw.com

Robert B. Bliss is an associate at Robinson Waters & 0’Dorisio.
His practice includes a wide variety of commercial and corporate

transactions, trademarks, and real estate, with a focus on franchising.

He advises small and medium-sized businesses with franchising
issues on a national basis.
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Robinson Waters & 0’Dorisio, P.C.

1099 18th Street, Suite 2600
Denver, Colorado 80202
303.297.2600 Phone
303.297.2750 Fax
rbliss@rwolaw.com
www.rwolaw.com

franchisee familiar with another coun-
try’s business practices and culture will
presumably have advantages in operating
in that country. Further, the franchisee
usually incurs the costs of opening and
operating the business, thus reducing the

franchisor’s expenses.

Types of Franchises

Broadly speaking, there are two types of

franchise models that can be used in in-

ternational expansion: “Unit Franchises”
and “Master Franchises.”

A Unit Franchise refers to the stan-
dard franchise arrangement, where a
franchisor grants the franchisee the right
to operate one or more franchised busi-
ness outlets.

In a Unit Franchise arrangement, the
franchisor is contracting directly with the
unit franchisee. This gives the franchisor
direct control over the unit franchisee.
The franchisor, however, also has direct
responsibilities to the unit franchisee.
The franchisor may find it difficult to
supervise and enforce obligations against
a franchisee outside the U.S.

A Master Franchise involves granting
a franchise to a single person, the master
franchisee, for a large territory, which
may be an entire country, in which the

master franchisee is authorized to grant



Unit Franchises to third parties. Essen-
tially, the master franchisee is granted
the restricted right to act as the franchi-
sor within its territory. The unit franchi-
sees in the territory usually sign their
franchise agreements with, and pay their
fees to, the master franchisee instead of
the franchisor. The master franchisee
typically pays the franchisor a percent-
age of the fees it receives.

A Master Franchise program allows
the franchisor to pass on the responsibil-
ity for building and overseeing the fran-
chise system in the master franchisee’s
territory. There is less direct responsibil-
ity on the franchisor to deal with the other
country’s unique business and cultural
issues or to deal directly with the local
unit franchisees. The master franchisee
can also help with compliance with local
laws. As such, the Master Franchise ar-
rangement is recognized as having unique
advantages in international expansions.
The disadvantage is that the franchisor
gives up some control. And, it is impera-
tive that a trustworthy and capable master
franchisee be found, or there can be seri-
ous damage to the franchisor, its brand,
and the franchise system.

International Laws

No matter what type of franchise is used,
there are a number of legal issues, some
specific to franchising and some gener-
ally applicable to all types of businesses,
that are involved in expanding inter-
nationally. In some cases, the master
franchisee may have the responsibility
for these obligations, or it may be pos-
sible for a master or unit franchisee to
contractually assume some of them.

Franchise Specific Laws

In some countries,! there are specific
franchise disclosure laws requiring the
disclosure to prospects of specified infor-
mation regarding the proposed franchise.
These disclosure obligations differ from

country to country and even within a

particular country, presenting administra-
tive challenges to a franchisor offering
franchises in multiple jurisdictions.
While a single “disclosure document”

for multiple jurisdictions is tempting and
sometimes used, the requirements in cer-
tain countries often require the franchisor
prepare separate disclosure documents.

Some countries® require the registra-
tion of the franchisor, the franchise sys-
tem, or the disclosure document, prior to
or within a specified time after engaging
in franchising activities in that country.
The burden, cost, and time involved in
the registration process varies widely
by country. The disclosure document
and franchise agreement may need to
be translated. Further, some countries
require renewal filings on a regular basis
or upon material changes in the franchise
system or the franchisor.

Many countries also have franchise
relationship laws that impose require-
ments on the ongoing franchise relation-
ship between the parties. Some common
examples are laws that (i) require the
parties to act in good faith, (ii) restrict
the rights of the franchisor to terminate
the franchise agreement except in certain
situations, and (iii) provide territorial

protection to the franchisee.

Generally Applicable Laws

There are also a number of other laws
that affect international expansion
generally. Laws regarding intellectual
property are among the most important to
consider. Prior to expanding into another
country whether directly with company-
owned stores or through a franchise
program, a business should determine
and take the action necessary to protect
its brand. In the franchise context, since
the primary intellectual property involved
is usually the franchisor’s trademark, this
means registering or at least applying to
register the trademark in a country before
selling a franchise in that country. In-
ternational trademark laws differ greatly
between countries in regard to the protec-
tion afforded registered and unregistered
marks, the registration process, and

other matters.
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Additional general laws encountered
in an international expansion include
(1) exchange control laws regulating the
transfer of money into and out of a coun-
try; (ii) import and export restrictions; (iii)
both the U.S. and other country’s anti-
terrorism laws; (iv) anti-corruption laws,
including the U.S. Foreign Corrupt Prac-
tices Act; (v) antitrust laws, which may
impact certain “restraints” on trade; (vi)
general business and contract laws; and
(vii) industry specific laws, which may
affect the type of business franchised.

A thorough survey of all laws that af-
fect international expansion is beyond the
scope of this article. In an international
expansion, each country’s laws should be
considered individually, and the method
of expanding there decided accordingly.
It is advisable and often necessary to

consult with local legal counsel.

Conclusion

While there are certainly challenges in-
volved in international franchising, they
are often outweighed by the unique ben-
efits, especially when you consider the
business, legal, and cultural challenges,
and expenses, involved in the alterna-
tive option of opening company-owned
businesses in foreign countries. In our
experience, the franchise business model
can be a cost-effective and efficient way
for existing U.S. businesses to expand
into international markets. %

1 Australia, Belgium, Brazil, Canada (four provinces),
China, France, Indonesia, ltaly, Japan, Korea, Macao,
Malaysia, Mexico, Romania, Spain, Sweden, Taiwan,
and Vietnam.

2 Belarus, Brazil, China, Indonesia, Korea, Lithuania,
Malaysia, Russia, Spain, and Vietnam. In addition,
certain countries have registration requirements for
trademark licenses, which also apply to franchises.



Jacob M. Lebowitz

North America

Cost-Effective Foreign Corrupt Practices Act
Compliance for Small and Mid-Sized Companies
in an Era of Increased Anti-Corruption Vigilance

It used to be as compliance lawyers

we had to explain to companies and
executives what the U.S. Foreign Corrupt
Practices Act (FCPA) was and what it
prohibited. Those days are mostly gone.
It is a hot compliance topic and should
already be on the radar of every com-
pany, regardless of size — whether a U.S.
company or a foreign company that does
business in the U.S. Now the conversa-
tion usually starts with what do we need
to do and how much will it cost. These
are both good questions that more and
more companies have been asking in the
past five years. What has changed is the
urgency for smaller companies to start
asking those questions and the need for
a cost-effective solution.

A new survey by Deloitte shows
smaller companies are almost four times
more likely (23 percent) than larger
companies (6 percent) to have no writ-
ten policy addressing anti-corruption.
Smaller companies are also almost three
times as likely (37 percent) as larger

companies (13 percent) to fail to conduct
internal audits of each of their foreign
operations to identify potential corrupt
activity. The two most common explana-
tions from these smaller companies for
their lack of compliance is that they
don’t need it because of their size and
limited international operations or that
they can’t afford it. Neither reason is
justifiable anymore as the risks, costs
and severity of prosecutions increase.
The first excuse, we don’t need it,
and the first question, what do we need,
go hand in hand and have evolved over
the years as compliance enforcement has
increased. The FCPA prohibits bribery of
foreign officials by U.S. companies and
their foreign representatives and requires
such companies to maintain accurate
books and records. It also extends to
foreign companies that have a sufficient
nexus with the U.S. The Act was passed
in 1977 but was not seriously enforced
until the last decade and did not become

a serious compliance worry until after

Jacob M. Lebowitz has a trial and compliance practice with

over ten years of compliance experience, at big and small firms,
representing companies around the world. He is in frequent contact
with the Department of Justice and Securities Exchange Commission
attorneys investigating and prosecuting the Foreign Corrupt Practices
Act and stays abreast of all the latest compliance developments.
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Sarbanes-Oxley started requiring corpo-
rate boards to certify company financial
reports. A company can face fines in the
tens or hundreds of millions of dollars for
FCPA violations. Company employees
and agents can also be fined individu-
ally (with the company prohibited from
paying the fine on behalf of the employee
or agent, or reimbursing the employee
or agent who pays the fine), and can
be imprisoned for up to five years for
violating the FCPA. Additionally, and of
potentially dire consequence to a small
company, a company can be banned from
contracting with the U.S. government.
Why do smaller companies need an
FCPA compliance program? Most execu-
tives will tell you they know their inter-
national operations and they don’t bribe
anyone, so they should be fine. That,
unfortunately, is not the case. The Act
does not just prohibit bribes as the lay-
man understands them. It prohibits pay-
ments of “anything of value” to foreign
officials or other prohibited recipients
with the corrupt intent to have such of-
ficials or recipients use their influence to
assist that person obtain, retain, or direct
business. The anti-bribery provisions ex-
plicitly prohibit not only payments made

directly to a foreign official, but also to



an intermediary while “knowing” that all
or some of the payment will be passed
on improperly to a foreign official. The
FCPA defines “foreign official” broadly
to include any officer or employee of a
foreign government or a public inter-
national organization; the definition is
generally understood to include officers
and employees of a commercial enter-
prise owned by a foreign government
as well as relatives of the officials. This
broad definition of a “foreign official” is
currently being challenged in the U.S.
courts but the recent decisions suggest
it will be read to be expansive. As such,
companies need to vigilantly investigate
their foreign agents, joint venture part-
ners, business associates, and employees
to make sure they do not fall within the
definition unknowingly. Additionally, the
Act has what is essentially strict liability
for books and records violations, so a
company that doesn’t have compliance
policies in place for its bookkeeping
could be walking a dangerous path.
Knowing your foreign operations and
partners is just the first step in FCPA
compliance. The second part is having
in place the proper compliance program.

This is a critical compliance measure
because it will educate your employ-

ees in the U.S. law, search out possible
violations, and alert you to increased
risks. Equally importantly, should your
company face prosecution for a viola-
tion by a foreign employee, it will allow
the company to argue to the government
prosecutors that the U.S. operations and
executives did not have the requisite
“knowledge” of the payment. The Act
prohibits payments made to a third party
while knowing that they will benefit a
government official. The Act’s knowledge
standard encompasses the concepts

of “conscious disregard” and “willful
blindness.” Thus, a company that ignores
red flags or doesn’t have policies and
procedures in place to prevent improper
payments may be viewed as turning a
blind eye. This can be an awful and
costly surprise for a company.

The other reasons for a compliance
program are the dramatic increase in
criminal prosecutions, charges against
individual executives, and fines. While
we may never again see a prosecu-
tion like Siemens with fines and costs
exceeding $1 billion USD, the average
fine in an FCPA case is steadily increas-

ing. In addition, most settlements with
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the government now require companies
to install expensive and burdensome
compliance programs with outside
independent monitors. These forced
compliance programs are almost always
more expensive than the sensible poli-
cies a company can install without a
government prosecutor overseeing and
approving the program.

This brings us back to the difficult
concern facing smaller companies and
one of the reasons for the lag in FCPA
compliance found in the Deloitte sur-
vey. Compliance programs can involve
drafting policies, training employees
in the U.S. and abroad, vetting foreign
agents and subsidiaries, regular certi-
fications, hotlines, and other measures
that typically involve significant at-
torney time. This can be prohibitively
expensive, especially in this tough
economy, at the hourly rates charged
by the big international law firms. It is
important for smaller U.S. and foreign
companies to consider compliance
programs at a fixed rate or from small
law firms that provide sophisticated
compliance at an accessible rate. 19
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Thomas Paschos
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The Preservation of the Attorney-Client Privilege
by Corporate Counsel

Introduction
In 1981, the United States Supreme
Court extended the attorney-client
privilege to in-house counsel. Upjohn
Co. v United States, 101 S.Ct. 677, 449
U.S. 383, 66 L.Ed. 584 (1981). The issue
in Upjohn was whether in the corporate
context, the attorney-client privilege
included communication between the
attorney and low level employees of the
corporation. The Supreme Court held
that any information obtained by a cor-
porate defendant’s attorney that is sought
for purposes of legal advice is protected
by the attorney-client privilege. The cli-
ent is not just the ranking officers of the
corporation, but includes any employee
from whom information is sought.
Significant is the fact that corporate
counsel does not have the same capac-
ity as outside counsel to have privileged
communications with clients. The
problem is that courts do not treat a com-
munication as privileged simply because

it was made by or to a person who is an
attorney. A communication is privileged
only if the primary purpose of the com-
munication is to further the objectives
of the attorney-client privilege. In other
words, the communication must be made
for the purpose of seeking, obtaining or
providing legal assistance. Specifically,
the attorney-client privilege protects
communications between a lawyer and a
client when the communications are 1)
made for the purpose of seeking or pro-
viding legal advice, as opposed to busi-
ness advice; 2) confidential when made;
and 3) kept confidential by the client.

Who is the Client?

The scope of the attorney-client privilege
is unique when an attorney represents

a corporation. It is generally recognized
that not all corporate employees are the
“client.” Courts have employed two theo-
ries to decide which corporate employees
in-house counsel may communicate with
in a privileged context.

Thomas Paschos is a partner of the law firm of Thomas Paschos

& Associates, PC. He practices in the fields of professional liability,
employment litigation, insurance coverage, products liability, and
complex commercial litigation. He represents amongst others,
corporate officers, physicians, dentists, nursing homes, lawyers,
accountants, product manufacturers, insurance agents and brokers,

Thomas Paschos & Associates, PC
30 North Haddon Avenue, Suite 200
Haddonfield, New Jersey 08033
856.354.1900 Phone
856.354.6040 Fax
tpaschos@paschoslaw.com
www.paschoslaw.com

architects and engineers, contractors, and insurance companies.

He is the current Chair of Primerus’ Professional Liability Group

and also serves on the Executive Committee of Primerus’ Labor &

Employment Group.
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One theory is the “control group
test” under which only those conversa-
tions between in-house counsel and the
corporation’s controlling executives and
managers are eligible for protection.
Often, a company’s “control group” is
made up of a very limited number of
corporate employees.

In Upjohn, supra, the Supreme
Court expanded the control group test
to include an inquiry into the subject
matter of the communication. Under this
theory, employees with relevant informa-
tion regarding the subject matter are
considered the “client” regardless of
their position in the company. Therefore,
it is possible for any corporate employee
to have a privileged conversation with
corporate counsel. However, the conver-
sations are not always privileged. Issues
arise because often many corporate
employees are under the impression that
they can discuss any corporate legal
matter with a corporate attorney and it
will be privileged. Not every corporate
employee is entitled to a privileged com-
munication on every legal matter. Unless
the communication is within the scope
of the employee’s responsibility, it is not
privileged. Further, some employees may
be outside the scope of the privilege as

to any legal matters. Issues arise when



these employees attend meetings where
corporate counsel gives legal advice.

Not all jurisdictions use the expanded
test in Upjohn, some continue to employ
the control group test.

Legal Advice vs.
Business Advice

Most in-house attorneys have dual

legal and business roles and some hold
corporate titles such as Vice President
or Secretary, in addition to the title of
General Counsel. Often corporate legal
advice involves at least some element

of business advice, as a result in-house
counsel face more scrutiny when it
comes to applying the attorney client
privilege. Generally, communications
made by and to an in-house counsel with
respect to business matters or business
advice are not protected by the attorney-
client privilege.

To invoke the attorney-client privi-
lege, the communication must be primar-
ily for the purpose of rendering legal
advice. It is inevitable that legal advice
is often intertwined with business advice.
Some courts have approved redaction or
exclusion of privileged portions of docu-
ments containing legal advice mixed with
business issues.

Courts have held that there is a need
for this heightened scrutiny when it
comes to applying the attorney-client
privilege to corporate counsel because of
the chance that an attorney may partici-
pate simply to be able to assert the privi-
lege and keep the documents off limits in
discovery. Therefore, courts must often
distinguish between a lawyer’s legal and
business work.

Further, the fact that counsel is
carbon-copied on a document or attends
a meeting, does not invoke the privilege.
Typically, the privilege does not apply
under these circumstances unless it can
be demonstrated that the communica-
tion would not have been made but for

the client’s need for legal advice. If the

purpose of the communication is not for
the primary purpose of obtaining legal
advice, it does not become privileged by
adding counsel as recipients. Addition-
ally, counsel’s recommendation of, or
involvement in, a business transaction
does not necessarily place the transac-

tion under the cloak of privilege.

Preserving the Attorney-
Client Privilege

Communications subject to the attorney-
client privilege remain protected unless
the client affirmatively waives the privi-
lege or it is indirectly released by the cli-
ent’s actions. The privilege which applies
to information shared in representation of
the corporation cannot be waived by an
individual officer, director or employee
without the proper authority.

While in-house counsel may com-
municate with any employee or agent
of the corporation about their work as
necessary to render legal services for the
corporation, the following points should
be kept in mind to ensure the attorney-
client privilege is preserved.

e Distribute privileged information only

on a confidential, need-to-know basis.

e Avoid disseminating privileged legal

documents to outside third parties.

e Try to separate the legal informa-
tion from the business information in

sensitive communications.

e  When acting in the capacity of
General Counsel, do not use any
non-legal titles (Vice President,
Secretary, etc.)

e If possible, document the basis for
distributing communications to nu-
merous recipients. The writing should
make clear why each recipient is

receiving the memorandum.

e  When applicable, written commu-
nications, including electronic mail
and informal memos, should note
that you are seeking legal advice.
Writing “counsel is addressing the

following legal issues” or “privileged
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attorney-client communication” at
the beginning of communications
expected to be privileged can be an
added safeguard.

¢ Do not discuss privileged matters
in business meetings attended by
employees who do not have a direct

interest in the matter.

e Consider retaining outside counsel to
handle particularly sensitive matters.
Confidential communications with
outside counsel face less scrutiny
when being characterized as legal
advice.

e Corporate employees must be aware
of the boundaries of the privilege.
Corporate counsel should advise
the corporate employees that not
all communications are subject

to the privilege.

*  Counsel should refrain from send-
ing e-mails and attachments to both
lawyers and non-lawyers if the sender
hopes to maintain privilege over the
communication. If counsel receives
an e-mail sent to both lawyers and
non-lawyers, counsel should create
a new document before commenting
or making changes in order to reas-
sert privilege over the new edits and

communication.

Conclusion

By knowing the ground rules regarding
the type of communication protected by
the attorney-client privilege, the scope
of the attorney-client privilege in a
corporate setting, as well as considering
the above points, corporate counsel
should be able to ensure that the attorney-
client privilege is preserved.[d
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Minimize Income Tax and Estate Tax
By Using a Family Limited Partnership to
Sell Closely Held Stock to an ESOP

Shareholders of closely held C corpora-
tions can sell stock to an employee stock
ownership plan (ESOP) in a tax deferred
“rollover” transaction under Section
1042 of the Internal Revenue Code. As
long as the requirements of the Code
are satisfied, the selling shareholder
can elect to defer capital gains taxes by
reinvesting the proceeds into qualified
replacement property (QRP) — securi-
ties of domestic operating corporations.
(Note that securities of international
corporations T-bills or mutual funds will
not qualify as QRP.) Capital gains tax is
deferred until the QRP is sold. However,
if the QPR is held until death, capital
gains are forever eliminated.

For example, if a shareholder sells
at least 30 percent of his or her stock or
at least 30 percent of the value of the
company to an ESOP for $20 million and
elects Code Section 1042 treatment by
reinvesting the proceeds in QRP within
the applicable time period (generally,
12 months from the date of sale), the

shareholder will avoid having to pay $3
million in federal capital gains tax (15
percent of $20 million). This example
assumes that the shareholder’s basis

in the stock is zero. Furthermore, the

tax savings can exceed 15 percent if

the shareholder’s state and locality also
exempts the sale and reinvestment into
QRP from state capital gains tax. If the
shareholder keeps the QRP until death
and his or her estate disposes of the
QRP, the estate will have no capital gains
tax exposure for the $20 million gain be-
cause under current law the estate takes
the QRP with a stepped up basis equal to
$20 million. If the estate sells the QRP
for an amount in excess of $20 million,
only the excess of the sales price above
the estate’s $20 million basis would be
subject to capital gains tax.

Even though using this provision of
the Internal Revenue Code is an excel-
lent way to defer or eliminate capital
gains tax, the shareholder can do even

better by using another technique to re-

Mark R. Kossow focuses his practice on employee stock ownership
plans (ESOPs) and taxation. He specializes in representing
corporations, trustees and selling shareholders in leveraged
transactions involving ESOPs. Mark utilizes his expertise in ERISA and
tax law in order to effectively represent clients in ESOP deals, and

Schatz Brown Glassman Kossow LLP
250 Mill Street, Suite 309-311
Rochester, New York 14614
585.512.3414 Phone
mkossow@ESOPPlus.com
www.ESOPPlus.com

also represents clients in both corporate transactional and employee

benefit matters.
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duce estate tax liability. Assume that the
maximum estate tax rate is 45 percent.
In the above example, the federal estate
tax will reduce the shareholder’s QRP
portfolio from $20 million to only $11
million. Estate taxes will also reduce
future income to Shareholder X’s heirs.
A $20 million QRP portfolio earning a
6 percent return would provide annual
income of $1.2 million. After the estate
tax reduces the value of the QRP to $11
million, the $1.2 million income stream
is likewise reduced to $660,000 per
year. This results in a loss of income of
$540,000 per year. Assuming the chil-
dren of the shareholder have a life ex-
pectancy of 30 years, the $540,000 loss
of annual income amounts to an overall
loss of $16.2 million in non-inflation
adjusted dollars.

Under the right circumstances one
technique that can reduce the estate
taxes on the QRP is to have a family
limited partnership (FLP) sell the stock
to the ESOP. In order for this technique
to be utilized, the shareholder must first
contribute his or her stock to the FLP
in a nontaxable exchange for a limited
partnership interest in the FLP. After
the FLP owns the shares, the FLP could
then sell the stock to the ESOP, make a
Code Section 1042 election and reinvest
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the proceeds in QRP. The FLP avoids
having to pay capital gains taxes and,
upon death of the shareholder (a limited
partner of the FLP), estate taxes would
be payable based only on the value of
Shareholder X’s interest in the FL.P
(which owns the QRP). If the rights of the
limited partners in the FLP are restrict-
ed, the value of the partnership interest
can be discounted. In some cases, FLP
units can be valued for estate tax pur-
poses with discounts for lack of market-
ability and minority interest that total
more than 30 percent. This discounting
effect greatly reduces estate tax liability.
For example, assume the shareholder
forms a FLP and contributes his or her
stock to the FLP in exchange for a 70
percent limited partnership interest.
If the FLP thereafter sells the stock to
an ESOP and reinvests the proceeds in
QRP, the shareholder will avoid having
to pay capital gain tax on the sale. More-
over, assuming the shareholder’s rights
as limited partner are restricted and
that the FLP has a legitimate business
purposes, the value of his interest in the
FLP will be discounted for estate and gift
tax purposes. If the FLP achieves a 30
percent valuation discount, the share-

holder will have effectively converted

$20 million of marketable securities into

an illiquid limited partnership interest
valued at $14 million, resulting in a sav-
ings of about $2.7 million in estate taxes
upon his or her death.

The shareholder can further reduce
the estate tax burden by making gifts of
FLP interests to children. Under the an-
nual exclusion rules of the Code and the
discount rules, a FLP unit is also valued
at less than the value of the underlying
FLP assets. The shareholder might also
consider using some or all of his lifetime
gift exclusion to transfer the discounted
FLP interests to children. For example,
if over time the shareholder gave $3
million of FLP interests to children using
a combination of annual exclusion gifts
and unified credit gifts, the combined
total estate tax savings from using the
FLP would be an impressive $4,050,000.

The use of FLPs in estate planning
must be done carefully. In recent years,
the IRS has successfully challenged
discounts taken on partnership interests.
Often these outcomes result from poor
planning (for example, the partnership
was formed on the death bed). The cases
have established important principles,
however. In general, for the FLP to work,
it must have a business purpose indepen-

dent of the desire to reduce estate and
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gift taxes. In addition, the shareholder
must give up direct and indirect control
of the FLP (e.g. the shareholder cannot
be the general partner or have control
over the general partner).

Since one reason to form a FLP is to
achieve valuation discounts, it is neces-
sary that the FLP general partner (usu-
ally a newly formed corporation) hire an
appraiser to value the FLP units. The
amount of the discount is a decision for
the appraiser and is dependent on the
specific design of the FLP. FLPs can be
designed to be restrictive or liberal with
respect to voting, income and distribu-
tion rights. The more restrictive the
FLP, the greater the valuation discount.

If done properly, the utilization of a
FLP can be an effective way for reduc-
ing a selling shareholder’s estate taxes
as it relates to his QRP.

Many Primerus firms have the
expertise to plan and use FLPs to
minimize estate taxes. Combining this
expertise with ESOP expertise can help
closely held business owners protect

more of the value they have worked so

hard to build. 2
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Recent Trade Legislation Offers Opportunities
to Exporters, Importers and Workers

On October 21, 2011, President Obama
signed into law legislation that imple-
ments three bilateral trade promotion or
free trade agreements (FTAs) with South
Korea, Colombia, and Panama, as well
as legislation that renews three trade
programs — the Generalized System of
Preferences (GSP), the Andean Trade
Preference Act (ATPA), and Trade
Adjustment Assistance (TAA). Taken as
a whole, this legislation offers opportuni-
ties to American companies that export
or import goods and services to and
from Korea, Colombia, and Panama, to
American companies that import goods
from Andean countries and developing
countries, and to American companies
and workers adversely affected by for-

eign trade. The relevant legislation is:

e US-Korea Free Trade Agreement
Implementation Act (H.R. 3080;
P.L.112-41)

e US-Colombia Trade Promotion
Agreement Implementation Act
(H.R. 3078; P.L. 112-42)

e US-Panama Trade Promotion
Agreement Implementation Act (H.R.
3079; PL. 112-43)

e An Act to Extend the Generalized
System of Preferences (H.R. 2832;
PL. 112-40)

e Extension of Andean Trade
Preference Act (H.R. 3078;
P.L. 112-42)

¢ Trade Adjustment Assistance
Extension Act of 2011 (H.R. 2832;
P.L. 112-40)

Korea, Columbia, and Panama

Free Trade Agreements
Although the legislation implementing
the three free trade agreements has been
signed, the agreements themselves will
not enter into force until the President
determines that each country has
enacted measures to comply with the
agreements and formal diplomatic notes
have been exchanged. The earliest that
any of the three FTAs can enter into
force is January 1, 2012.

Terence P. Stewart is the managing partner of the Law Offices of
Stewart and Stewart, a 53-year-old Washington-based trade law and
government relations firm. His practice focuses on international trade,
notably trade remedies, litigation, negotiations, and customs law. He
has been involved in hundreds of trade remedy disputes in the United
States and litigation before the U.S. courts and dispute settlement
proceedings under bilateral, plurilateral, and multilateral agreements.
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Each of the FTAs will significantly
reduce tariffs once the agreements
come into force. For instance, over 80
percent of U.S. exports of consumer
and industrial products to Colombia
and Panama will become duty free
immediately, with remaining tariffs
phased out over 10 years. The U.S.-
Korea agreement will eliminate tariffs
on over 95 percent of industrial and
consumer goods within five years.
The agreements also reduce tariffs on
agricultural products.

Beyond tariff reduction, each of
the agreements improves protection
of intellectual property rights, creates
new opportunities for exporters through
establishment of non-discriminatory
treatment in government procurement,
and provides expanded access for
American companies to the services
markets of the respective FTA countries.

In addition, each of the FTAs
include chapters addressing rules of
origin, customs administration and trade
facilitation, technical barriers to trade,
investment, sanitary and phytosanitary
measures, technical barriers to trade,
telecommunications, electronic
commerce, labor rights, the environment,
trade remedies (including safeguards),
and dispute settlement.

The Obama Administration views the
Korea, Colombia, and Panama FTAs as



integral parts of its strategy for doubling
exports by the end of 2014. American
companies should be aware of and take
advantage of the export/import, services,
investment, and other opportunities these
new FTAs present to them.

Generalized System of
Preferences (GSP)

The Generalized System of Preferences
program has, since 1975 when enacted
as part of the Trade Act of 1974 (19
U.S.C. § 2461), provided duty-free
treatment to imports of designated
products from designated beneficiary
developing countries. Because the
statutory authority for the GSP program
lapsed on December 31, 2010, Congress
enacted H.R. 2832 (P.L. 112-40),
renewing and extending the GSP
program through July 31, 2013.

As in the past, the legislation
retroactively provides for GSP treatment
for entries of goods made during the
time that GSP had lapsed. Thus, entries
that would have been GSP-eligible
made after December 31, 2010 and
before November 5, 2011 (the 15th day
after enactment of the GSP renewal
law) may be liquidated or reliquidated
with preferential tariff treatment if a
request for GSP treatment is filed with
U.S. Customs by April 18, 2011 (i.e.,
180 days after the enactment date of
October 21, 2011) and the request
contains sufficient information to enable
U.S. Customs to locate the entry or to
reconstruct the entry if it cannot be
located. Customs will pay duty refunds,
without interest, for such GSP-eligible
entries not later than 90 days after the

liquidation or reliquidation.

Andean Trade Preferences

Act (ATPA)
The Andean Trade Preference Act
was first enacted in 1991. It provides
preferential tariff treatment to imports
from designated Andean countries
(Ecuador, Colombia, Peru, Bolivia) as
a way to provide sustainable economic
alternatives to drug-crop production

in those countries. Current ATPA

beneficiary countries are Colombia and
Ecuador. Colombia’s ATPA eligibility
will end when the US-Colombia Free
Trade Agreement comes into force.
ATPA-eligibility for Bolivia was
suspended in 2008, and Peru’s eligibility
expired at the end of 2010 and was not
renewed because the US-Peru Free
Trade Agreement is now in force.

The APTA expired at the end of
December 2010, but Congress passed a
six-week extension of the program that
ended on February 12, 2011. As Title V
(Section 501) to the US-Colombia Trade
Promotion Agreement Implementation
Act (H.R. 3078; P.L.. 112-42), Congress
renewed and extended ATPA tariff
preferences through July 31, 2013.

As with GSP-eligible entries,
Congress provided for retroactive
preferential tariff treatment for entries
of ATPA-eligible goods made during
the time that the ATPA had lapsed.
Thus, ATPA-eligible entries made after
February 12, 2011 and before November
5, 2011 (the 15th day after enactment of
the ATPA renewal law) may be liquidated
or reliquidated with preferential tariff
treatment if a request for ATPA treatment
is filed with U.S. Customs by April 18,
2011 (i.e., 180 days after the enactment
date of October 21, 2011) and the
request contains sufficient information to
enable U.S. Customs to locate the entry
or to reconstruct the entry if it cannot be
located. As with retroactive GSP entries,
Customs will pay duty refunds, without
interest, for ATPA-eligible entries not
later than 90 days after the liquidation
or reliquidation.

Trade Adjustment Assistance
(TAR)

Trade Adjustment Assistance programs
provide job-training and income
assistance to workers, firms, farmers,
and fishermen that have been adversely
affected by foreign trade through
increased import competition and
offshoring of jobs. TAA was originally
established in 1962 and was codified
in the Trade Act of 1974 (19 U.S.C. §
2271). The TAA law was last amended
in 2009 to improve its efficiency,
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accessibility, and effectiveness by
expanding the pool of eligible TAA
beneficiaries to include workers in the
services sector and workers harmed by
a shift in production to countries other
than free trade agreement partners.
The 2009 TAA amendments, however,
expired in February 2011.

Included in the trade legislation
signed October 21, 2001, was the Trade
Adjustment Assistance Extension Act
of 2011 (H.R. 2832; P.L.. 112-40) in
which Congress renewed (with certain
modifications from the 2009 legislation)
job retraining, monetary benefits, and
other services for U.S. workers, firms,
farmers, and fishermen adversely
affected by global competition. H.R.
2832 (P.L. 112-40) extended TAA
programs through December 31, 2013.
The renewed TAA for Workers program
provides job training and unemployment
benefits to qualified individuals for up
to 117 weeks. The TAA Extension Act
continues to cover service workers,
as well as manufacturing workers
and workers whose jobs have shifted
to China, India, and other countries.
Certain elements have been eliminated
from TAA coverage, however, including
public sector workers (included under
the 2009 law), certain formerly-allowed
justifications for waivers from training
requirements, most of the TAA for
Communities program, and (after 2013)

a 72.5 percent health care tax credit.

Conclusion

The package of trade legislation signed
by President Obama on October 21,
2011 is a significant package and
another tool for U.S. companies to
expand their export opportunities and
take advantage of reduced costs on
imports. Important parts of U.S. trade
policy that had lapsed legislatively

have been restored including trade
preferences for developing countries and
certain Andean countries and assistance
to workers displaced by expanding trade

of goods and services. [J
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Justin B. Bradshaw

Thomas D. Boyle

Got Trade Secrets? Guess Again.

Like a king who secures the kingdom’s
treasures deep inside the castle walls,

so too must lawyers help clients protect
their trade secrets. If not vigilant, clients
may lose the ability to protect the heart
of their operations because of a quirky
statute of limitations issue.

What are trade secrets?

A trade secret provides a business with

a competitive economic advantage. Most
states' have adopted the Uniform Trade
Secrets Act (the UTSA), which defines a
“trade secret” as information used in a
trade or business, including a formula,
pattern, compilation, program, device,
method, technique, or process, that: (a)
derives independent economic value, ac-
tual or potential, from not being generally
known to, and not being readily ascertain-
able by proper means by, other persons
who can obtain economic value from its

disclosure or use; and (b) is the subject

of efforts that are reasonable under the
circumstances to maintain its secrecy.

Trade secrets are at risk when em-
ployees leave unhappy or are lured away
by a competitor. Suppose a manager for
your client is offended — or just ambi-
tious — and decides to start a competing
enterprise. Before leaving, however, he
downloads hundreds of pages of confi-
dential information. Soon he’s competing
and blatantly using the trade secrets,
which took years and oodles of money to
develop and perfect. But then the former
employee suddenly shuts down the new
enterprise. The old boss breathes a sigh
of relief, grateful for not having to hire a
lawyer to stop the misappropriation and
then does nothing more about it.

No harm, no foul. Right?

Not necessarily. This is especially
true if the ex-employee waits three years
and a day? before dusting off the stolen
trade secrets and resuming operations.

Thomas D. Boyle’s broad litigation practice includes trials and
appeals with emphasis in trade secrets and child abuse law.

Prince, Yeates & Geldzahler

15 West South Temple, Suite 1700
Salt Lake City, Utah 84101
801.524.1000 Phone
801.524.1098 Fax
tdb@princeyeates.com
www.princeyeates.com

Justin B. Bradshaw’s law practice centers in commercial litigation,

financial transactions and business formation.
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Failing to act at the outset to protect

his trade secrets could cause the old
employer to lose the ability to protect his
trade secrets.

How trade secrets are characterized
affects how quickly the owner must act to
safeguard his trade secrets. Courts have
applied two theories. One says a trade
secret is “property,” having intrinsic
value that can be damaged. Each misap-
propriation under the “property” theory
gives rise to a new claim and, thus, a new
limitations period. See Microbiological
Research Corp. v. Muna, 625 P.2d 690,
696 (Utah 1981).

The competing theory says trade
secrets are not property, have no intrin-
sic value, and their value arises from
confidential relationships. Trade secrets
are protected only if the owner vigilantly
enforces the sanctity of the confiden-
tial relationship. Once the confidential
relationship is breached, the owner of
the trade secrets must act because he
now knows the misappropriator cannot
be trusted. Unless he acts to enforce and
protect that confidential relationship, the
owner risks losing control of his stolen
trade secrets forever.

The UTSA advocates the “confiden-
tial relationship” theory. The influence of
the property theory appears to be fading
in favor of the confidential relationship
theory. As states adopt the UTSA, courts
that historically applied the property
theory could begin to consider the issues



in light of the confidential relationship
between the parties. In Utah, for ex-
ample, the Muna opinion recognized that
trade secrets are property having intrinsic
value. But the court also noted that the
trade secret arose out of a confidential
relationship,® leaving one to wonder
which theory would apply. Either way,
lawyers must be on their toes because
they don’t want to guess wrong.

The limitations question becomes
less clear when there are “continuing
misappropriations” or multiple misap-
propriators. California’s courts have dealt
with these questions in recent years. In
Cadence Design Systems, Inc.v. Avant!
Corporation, 57 P.3d 647 (Cal. 2002)*,
the California Supreme Court held that,
under the UTSA, continued improper use
of a trade secret by a single defendant
is part of a single claim of continuing
misappropriation accruing at the time
of the initial misappropriation.

The UTSA does not define “continu-
ing misappropriation.” But the Cadence
court defined it as “the continuing use
or disclosure of a trade secret after that
secret was acquired by improper means
or as otherwise specified in [the statute].”
Id. at 651. Thus, California considers a
continuing misappropriation as a single
claim for the purpose of the statute of
limitations. See id.

The Cadence court also distinguished
between continuing misappropriation by
a single defendant, and multiple claims
of misappropriation against multiple
defendants. Id. The court observed, that
continuing misappropriation may consti-
tute more than one claim, each with its
own limitations period, when multiple
misappropriators are involved. See id.
at 652. See also PMC, Inc. v. Kadisha,
78 Cal.App. 4th 1368 (Cal. App. 2000);
Global Compliance, Inc. v. Am. Labor
Law Co., 2006 WL 1314171, *12-13
(Cal. Ct. App. 2nd, May 15, 2006)
(Unpublished); HiRel Connectors, Inc. v.
United States, 2005 WL 4942595, *3,
(C.D. Cal., Jan 4, 2005) (“[TThere may be

separate claims of continuing misap-

propriation among different defendants,
with differing dates of accrual and types
of tortuous conduct — some defendants
liable for initial misappropriation of the
trade secret, others only for later con-
tinuing use.”).

Here are some recommendations:

1. Aggressively prosecute
misappropriation.
Absent clear authority to the con-
trary, assume trade secrets are based
on a “confidential relationship” theory.
This will guide your response when your
client calls to say his ex manager just
opened a competing business with the

owner’s confidential information.

2. Be cautious in drafting settlement
agreements.

When drafting settlement agree-
ments, conscientious lawyers often
include clauses to “forever release and
discharge the wrongdoer for, among other
things, past and/or future known and
unsuspected damages, claims, or causes
of action, without limitation,” or similar
provisions. But if the trade secrets owner
releases the wrongdoer for past and
“future” misappropriations and damages,
the owner may unintentionally release
the misappropriator from claims of future
misappropriations of the very same trade

secrets.

3. Identify your trade secrets.

Client, customer, and supplier lists,
recipes, renewal dates, salaries, pric-
ing, contacts, and a host of other things
can be trade secrets. Even compila-
tions of publicly-available information
gathered for a proprietary purpose can
be protected as trade secrets. Employers
must alert, and frequently remind, their
employees of what they consider to be
trade secrets. They should be marked on
each page with something like this:

THESE MATERIALS ARE CONFIDENTIAL
TRADE SECRETS OF XYZ COMPANY.

DO NOT TAKE THEM HOME.
DO NOT DOWNLOAD.

DO NOT DISCLOSE,
MISAPPROPRIATE, OR STEAL.

Leave no room for doubt.

WINTER 2012

4. Guard your trade secrets.

Build walls around your clients’ trade
secrets. Lock them up. Employees have
a common law duty in many states not to
misappropriate trade secrets. But many
employees may not know that they have
such a duty or even that they are privy to
their employer’s trade secrets, and will
not hesitate to walk out the door with
them. Use appropriate non disclosure
and properly tailored non competition
agreements as part of your defenses to

guard against trade secret theft.

Conclusion -
Guard the Crown Jewels

Success sometimes breeds jealousy,
justification, and rationalization among
employees. The temptation to steal trade
secrets for personal gain can be great.
Trade secret thieves will use a business
owner’s trade secrets again and again
unless they are stopped. Business owners
must be vigilant. If they are not, their
trade secrets, earned with time, sweat,
and money, may end up lining someone
else’s pockets.

Like sandcastles on the beach with a
rising tide, the stakes in today’s economy
for business owners are high. With
modest planning, documentation, and a
willingness to act promptly, lawyers can
strengthen their clients’ positions and
prevent the liquidation of vital assets —

trade secrets. 2

1 See Uniform Trade Secrets Act § 1 (4) (1985) (adopted
by 45 states, the District of Columbia, Puerto Rico, and
the U.S. Virgin Islands).

2 The statute of limitations for misappropriation of trade
secrets in Utah is three years. See Utah Code Ann. §
13-24-7.

3 See Muna, 625 P.2d at 696

4 The case was rendered moot when the parties settled,
but published its opinion anyway because of heavy

public.
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Jeffrey D. Horst

The Effective Board of Directors:
Limiting Risk/Maximizing Return

A Real Case Challenges — Multiple:

This article is written from the perspec-

tive of a trial lawyer who was brought in
shortly before the commencement of a
two-week trial to defend the chief execu-
tive officer and the executive vice presi-
dent of a large financial institution who
were defendants with the company in a
shareholder derivative suit. This is not
a tome on fiduciary duties of directors
replete with footnotes and commentary
on the nuances of the latest cases out of
the Delaware Chancery court. Rather,
this article is a short distillation of a
presentation given to boards of direc-
tors coupled with some insights gained
from trial — one of the few, if not the only,
shareholder derivative cases ever tried
in Georgia. The goal is to help directors
not only lessen the likelihood they will
become embroiled in a shareholder suit,
but also to perform their responsibili-
ties as a director more effectively which
should, in turn, help their companies
function better and more profitably.

The Clients — The CEO and EVP of
a $1+ billion Georgia financial
institution. Both had long,
distinguished careers at their
company, serving in multiple
positions. The company was also a
defendant.

The Plaintiff — A shareholder who also
was the chairman of the county
commission in the county where the

case was to be tried.

The Claims — Breach of fiduciary duty
arising out of the disposition of
collateral from a foreclosed business/
real estate loan.

Plaintiff’s Attorneys — A very large,
national firm headquartered in

Atlanta, Georgia.

Time of Engagement — Two months

before a specially set trial.

Jeff Horst is Krevolin & Horst's senior litigator. He has handled a wide
variety of business related disputes in the areas of appeals, business
torts, contracts, corporate governance, intellectual property, officer
and director liability, securities litigation, shareholder disputes, and
trade secrets. Jeff has tried cases in Alabama, Delaware, Florida,
Georgia, and Texas, which have lasted from two days to seven months.
Jeff also serves on the Board of Advisors for the Kennesaw College

Corporate Governance Center.
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1. No dispositive motions had
been filed by the previous
defense lawyers.

2.No exculpation provision in
the charter.

3.No motion to recuse the judges
of the superior court had been
filed although the court received
30 percent of its budget from the
county commission of which the

plaintiff was the chair.

4. Substantial pre-trial publicity
had occurred.

5. Plaintiff was a very powerful,
influential businessman and
politician in a relatively small
county where the case was to
be tried.

6. Finding an unbiased jury willing
to rule against the chair of the

County Commission.

7. Witnesses who were unwilling
to testify on the defense’s behalf
because of the plaintiff’s ability
to influence zoning, tax, business
incentive or other issues
significantly affecting their
business interests.



Potential Exposure — Plaintiff was
seeking substantial compensatory
damages plus attorney’s fees and
punitive damages.

Principal Defense — Business
judgment rule articulated in plain,
ordinary common sense terms the

jury could understand.
Trial — Eight days
Verdict — Defense verdict

Seven Major Issues for a
Board to Address

1. Strategic Planning

The strategic plan should encompass

both macro and micro components.

On the macro level, the board should

define what the company hopes to

achieve and how to accomplish those

objectives. On a micro level, the
board should have specific bench-

marks for how the company can

achieve its vision. These benchmarks
should include both financial — cash

flow, profit, liquidity — as well as
specific product, customer or market

share criteria.

. Choose the Right Team Members

If a vacancy occurs in either the CEO
position or for board slots, the direc-
tors should first agree on the chal-
lenges and opportunities confronting
the company and the criteria for
addressing them. Then the directors
should agree on three to four specific
skills and abilities for the candidates.
Finally, vigorous, objective vetting

of candidates should occur. Even

in mid-market companies, gone are
the days where officers and directors
were selected based on the “good old
boy” network.

. Establish and Properly Staff

Committees

A board should have audit, compen-
sation and governance committees.
The committee members should be
selected based on their experience
and expertise in the area of the com-

mittee’s responsibility.

4. Succession Planning

The directors should be aware of who
is in the company’s leadership gene
pool. The directors should know the
skills and capabilities of the top of-
ficers and insure that the right person

is in the right position.

. GEO Compensation and Performance

Evaluation

At least annually, the board and/or
the compensation committee should
evaluate the CEO’s performance and
compensation. The compensation
should be a mix of quantitative and
qualitative measures such as leader-
ship, strategic planning, financial
results, succession planning, human
resources, communication with share-
holders, and working effectively with
the directors.

. Monitor Health, Risk, and

Performance
All of the directors should be regu-
larly reviewing and analyzing the
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financial statements as well as

tracking cash flow. The officers and
directors must look to the future to
anticipate risks, trends, or events that

would impact the company.

7. Establish Procedures, Agendas, and
Policies to Assure The Board Fulfills
Its Duties and Responsibilities
Proper policies and procedures must
be put in place to enable the directors
to competently perform their monitor-
ing and decision-making responsi-
bilities. The policies and procedures
should be reasonable and consistent
with good corporate governance, and
in the best interests of the company’s
stakeholders. Litigation risks can be

lowered if the policies are followed.

Director Liability Under
State Law

Fiduciary duties remain the primary
source of director liability under state
law. These fiduciary duties encompass
the duties of care, loyalty, and good faith.
The duty of care requires directors to

act reasonably. This means director’s

decision-making should be reasonable,
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rational, and based upon accurate and
complete information. The duty of loyalty
requires directors to put the interests

of the company ahead of their own.
Directors cannot engage in self-dealing,
conflict of interest transactions, or mis-
appropriation of business opportunities
that rightfully belong to the company.
The duty of good faith requires not only
that the directors do what is proper for
the company, but also requires that

the stockholders be treated fairly, their
investments protected, and that the com-
pany be managed in a prudent manner

for the benefit of all stockholders.
Principal Defenses.
1. Exculpation

All companies should have an excul-
pation provision in their charter. The
language states that a director cannot
be personally liable to the company
or its stockholders for any damages,
losses, or expenses for the breach of
any fiduciary duty unless the director
is liable for (a) breach of the duty of
loyalty; (b) acts or omissions not in
good faith or that involve intentional
misconduct or a knowing violation of

law; or (c) any transaction from which
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the director derived an improper
personal benefit. The bottom line is
that if the director’s conduct satisfies
the exculpation provision, he or she is

immunized from liability.

. Business Judgment Rule

The business judgment rule is a court
created presumption designed to
insulate officers and directors from
liability. The presumption is that

in making business decisions, the
directors acted on an informed basis,
in good faith, and in the honest belief
that the action taken was in the best
interest of the company. In a share-
holder derivative case, the plaintiff
has the burden of overcoming this
presumption. In practical terms,
however, the directors should be pre-
pared to prove they made reasonable,
informed, common sense decisions in
good faith that were in the best inter-

est of the company.

. Reliance On Others

Under most states’ laws, directors can
be shielded from liability for a busi-
ness decision if they relied on infor-

mation, opinions, reports or financial



information prepared by reliable and
competent persons inside or outside
the company.

Defeating a Shareholder Claim
Following is an action plan directors
should follow if they receive a demand
letter from a shareholder alleging wrong-
doing or if they or the company are sued
in a shareholder suit.

1. Make sure the corporate charter
documents contain an exculpation

provision.

2. Notify the directors and officers
insurance carrier immediately and
insist on participating in the selection
of counsel. The directors should be
represented by a lawyer who has sub-
stantial corporate governance experi-
ence including trying a shareholder
derivative case. Surprisingly, very few
of these lawyers exist. The case will
be prepared, defended, and presented
at trial very differently by lawyers
who have trial experience than those
who do not.

3. Take the shareholder complaint/
demand/lawsuit seriously. Many suits

can be avoided if the board does not
ignore or dismiss out of hand the al-
legations of wrongful conduct. While
it is natural for the directors to be
upset and disappointed and adopt a
circle the wagons mentality, this is
the wrong approach.

. The directors need to conduct an

independent investigation of the
factual allegations in the demand or
the lawsuit. This can be conducted
by independent directors assisted by
independent counsel. The company’s
regular outside counsel should not be
used because it is too closely tied to
the company.

. The directors need to be educated

about the case and kept informed.

. Directors should not be “dumbed

down” when preparing to testify
during their depositions. Too many
officers and directors are prepared

by their lawyers to place responsibil-
ity on others, claim they were not
directly involved, or to testify they
just do not recall the details of what
transpired. The problem with this
approach is that if the case is not won

on a dispositive motion, it makes it
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virtually impossible for the officers

and directors to testify credibly
during a jury trial. Yet, these senior
officers and directors can be the most
effective witnesses if they are in-

formed, well prepared, and credible.

7. The business judgment rule is a safe
harbor. Although the business judg-
ment rule is a legal concept, it can
be readily understood by most lay
people, once put into common sense,
practical terms, that the business
people, while not infallible, tried to
exercise their best judgment on be-
half of their company. If the process
is reasonable, the result does not
have to be perfect.

Bottom line, if the board functions
as it is supposed to, the likelihood of
being sued is substantially diminished.
If directors are sued, finding competent
counsel will greatly assist the directors

in satisfactorily resolving the case.ld
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Before Entering the Fray: Five Things
Companies Should Consider in Order to Avoid
Becoming a Legal Malpractice Plaintiff

Suing outside counsel for legal malprac-
tice often results in throwing good money
after bad. Not only has a bad result
occurred, but now the company must en-
gage in further litigation to recoup even a
fraction of what was lost.

The same mistakes seem to repeat
themselves in the majority of legal mal-
practice cases. Below are five common
legal malpractice issues and a descrip-
tion of how these issues should inform
companies’ selection of outside counsel
in order to avoid becoming a legal mal-

practice plaintiff.!

1. Only use outside counsel
with sufficient experience in
the area of law at issue.

Legal malpractice often occurs when an
attorney takes on a case involving issues,

laws and procedures outside of that at-

torney’s comfort zone or area of expertise.
Companies should only retain outside
counsel with sufficient experience in the
type of matter that has arisen.

As experienced legal malpractice
trial attorney Michael Mihm has pointed
out, attorneys may take on a case outside
of their area of expertise for a multitude
of honorable reasons. However, as Mr.
Mihm also notes, in many cases there are
less than honorable reasons for an attor-
ney to take on a case outside their com-
fort zone, including a desire to increase
their own business, fear of the client
leaving them, arrogance over their vast
legal knowledge, or simple ignorance of
the things they do not know. Companies
can greatly reduce the chance that they
will be forced into suing outside coun-
sel if they only hire attorneys that have
expertise in the particular type of legal

matter at issue.

Clayton E. Wire is an Associate at Starrs Mihm LLP, where he
specializes in litigation of legal malpractice, employment, civil rights

and other complex matters.
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2. Always have a written fee
agreement and use outside

counsel guidelines.

While it should go without saying,
companies should never proceed forward
with representation by outside counsel
without a written fee agreement. More-
over, as an added layer of protection and
consistency, all fee agreements should
incorporate detailed Outside Counsel
Guidelines (OCGs).

First, matter specific written fee
agreements help define the parameters
of the relationship between the company
and outside counsel. By entering into a
new fee agreement with outside counsel
for every matter, even when that par-
ticular attorney or firm has previously
represented or is currently representing
the company, the company can define
the specific responsibilities of outside
counsel and dispel any ambiguities.

Second, by using matter specific
fee agreements and OSGs, a company
can increase its protection in the event



that a legal malpractice claim has to be
filed. Fee agreements and OCGs can
ensure that outside counsel are covered
by a sufficient level of professional li-
ability insurance for the matter at hand
and provide an additional contractual
based claim in the event that a lawsuit

is required. Although this may not help
avoid the legal malpractice lawsuit in
the first place, it certainly is worthwhile
to verify sufficient insurance coverage
and provide additional protection. Even
worse than being forced to file a legal
malpractice lawsuit against the compa-
ny’s former outside counsel is finding out
that the attorney or firm’s insurance will
only cover a portion of the loss or that the

company’s sole claim is barred.

In almost every situation in which a com-
pany retains outside counsel, whether
for litigation or transaction purposes,
that company will entrust funds and/or
documents with the attorney or firm that
it selects. More often than not, the docu-
ments that are given to the attorney are
confidential in nature and the funds that
are entrusted are substantial. Conse-
quently, it is imperative that companies
investigate and verify the security proto-
cols that outside counsel have in place
for documents and funds.

In the electronic age it is important to
verify that outside counsel have policies
in place regarding electronic document
storage. The recent security problem
that Dropbox had in June 2011, where a
lapse in password protection briefly ex-
posed any stored information, is just one
example of how the new age of “cloud”
computing can leave sensitive documents

exposed if proper security measures are

not taken. To reduce the chances of such
security problems, a company should de-
mand that outside counsel have a secure
server and proper policies in place.
Additionally, potential outside coun-
sel’s policies regarding proper account-
ing and access to funds are important for
companies to verify prior to retaining the
attorney or firm. In a recent legal mal-
practice case, a real estate development
company sued an international law firm
for “improperly diverted” escrow funds
in excess of $5 million that were alleg-
edly taken by an associate attorney from
the law firm’s trust account. The company
alleged that the law firm engaged in pro-
fessional negligence and breached ethi-
cal and contractual duties when it failed
to monitor the funds and failed to prevent
its employees from improperly diverting
such funds.? Such cases illustrate how
deficiencies in outside counsel’s internal
policies can force companies into filing a

legal malpractice lawsuit.

Conflicts form a common basis for legal
malpractice lawsuits. In many of these
cases the attorney attempts to represent
multiple clients in a transaction or dis-
pute and is accused of failing to properly
advocate for one client’s interests over
those of the other client. In Reserve
Management Company, Inc. (RMCI) v.
Willkie Farr & Gallagher LLP and Rose
F. DiMartino, a mutual fund management
company, RMCI, brought legal malprac-
tice claims against its former outside
counsel. RMCI was the investment man-
ager of a mutual fund, and the law firm
represented both RMCI and the Fund.
RMCI contends that, because the law
firm was also representing the Fund at
the time, the law firm failed to properly
advise RMCI in negotiating its manage-

ment agreement, which caused RMCI
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to not be indemnified by the fund for
liabilities RMCI is now facing. Compa-
nies should identify such conflicts prior
to the beginning of representation and
either retain conflict-free outside counsel
or demand that proper conflict walls be
erected, to avoid being forced into legal

malpractice litigation.

Another common basis for legal mal-
practice claims arise when the attorney
missed an important date or deadline,
effectively barring recovery or a benefi-
cial result. Whether engaged in litigation
or transactions, companies should always
be fully informed of any applicable
statutes of limitations, statutes of repose,
deadlines or other critical timing issues.
At the outset of any representation a
company should require that outside
counsel provide a memorandum on the
critical dates and deadlines for the mat-
ter. Moreover, outside counsel should be
required to provide periodic updates on
how these deadlines have been met and
how they have changed. By doing this,
companies can monitor the progress of
the matter and outside counsel is kept
constantly aware of the dates and dead-
lines that it must abide by. Adopting this
practice into OCGs can help to reduce
the risk that a company will be forced to

file a legal malpractice lawsuit. [

1 The author would like to thank Michael T. Mihm and
Elizabeth A. Starrs for the use of their many presenta-
tions on legal malpractice prevention in the drafting of
this article.

2 Regal Real Estate, LLC, et al. v. Crowell & Moring,
LLP, Supreme Court of New York, County of New York.
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A Quick Overview of the Bermuda Form
Excess Insurance Policy

Companies buying higher level excess
insurance coverage written on one of the
Bermuda forms need to understand the
differences in coverage provided from

typical domestic or London excess forms.

The differences are significant and can

create gaps in coverage between lower

level and upper level excess coverage.
This article is a quick overview

of the Bermuda form. Its limitations

should be understood before buying

any Bermuda coverage.

A Brief History of Time: The
Development of the Bermuda

Excess Liability Form

After the collapse of the U.S. excess
insurance market in the 1980s, Bermuda-
based insurers developed policy forms
on which to underwrite insurance for

large multinational companies. What

is commonly referred to as the “Bermuda
form” is in substantial part a legacy of
the insurance coverage wars in the late
1970s and early to mid-1980s over the
liability from mass tort litigation. The
court decisions on the trigger and scope
of coverage under Comprehensive Gener-
al Liability (CGL) and excess policies for
asbestos, silica, pollution, DES and other
claims largely went against insurers and
took an expansive view of the coverage
available under the policies. Some of
those wars continue even today. Many
courts found that injury in these tort
claims occurred over time and triggered
multiple policies, from first exposure
(often as early as the 1940s) to as late as
the date of claim or death. Some courts
held each triggered insurance policy cov-
ered “all sums” the insured was liable

to pay up to the policy limits. Excess
policies were held to drop down when-

Jeffrey Kaufman, Of Counsel to the firm of Brydon, Hugo & Parker,
has practiced law for over 35 years, with special expertise and
extensive experience in insurance coverage advice and litigation and
bad faith litigation. Jeff has represented and advised insurers and
insureds in hundreds of coverage disputes involving many aspects of
insurance, including general liability, umbrella and excess coverage,

Brydon Hugo & Parker

135 Main Street, 20th Floor
San Francisco, California 94105
415.808.0300 Phone
415.808.0333 Fax
jkaufman@bhplaw.com
www.bhplaw.com

personal injury and advertising injury liability, property, errors and
omissions, personal lines, reinsurance, workers’ compensation and

ever the lower level policy was exhausted
or the insurer was insolvent. Some courts
held that insureds could satisfy their Self
Insured Retentions (SIRs) in one year
by using coverage from another year.
Defense obligations were also broadly
construed. In general, insureds were
largely protected from paying anything as
long as they had any policies available
to pay.

Understanding the typical Bermuda
policy form provisions is much easier
if one reads them with this history in
mind. While the policies are often touted
as being a balanced approach between
the insurer and insured interests, they
are really an effort to avoid the above
historic expansive liabilities. Set forth
below are some of the principle terms of

the Bermuda form.

The Bermuda Policy Form

A. Coverage
The Coverage section is divided into
Coverage A and Coverage B. Coverage A
relates to the policy period, and Coverage
B relates to the discovery period, which is
after the termination of the policy. Cover-
age B is discussed further below.
Occurrence based policies were
typically triggered by bodily injury or

employers’ liability, surety, and fidelity. During the course of his property damage occurring during the

practice, Jeff has handled insurance litigation in many states. He has
spoken at and contributed papers to local and national conferences on
insurance matters, and conducted a pod-cast for AM Best Co.
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policy period. This led many courts to
find that injuries from repeated expo-
sures occurred over time, triggering mul-
tiple policies. The typical Bermuda form
seeks to avoid this result in the Coverage
section by requiring that the occurrence
or claim first be reported to the company
within the policy period or the discovery
period. Unlike the occurrence policy, it is
the notice to the company, not the occur-
rence of injury or damage, that defines
which policy will apply. Unlike the typi-
cal claims made policy, it is the notice
to the company, not receipt of a claim by
the insured, that defines which policy
will apply. This has led to the policy
being referred to as an “occurrence-
reported” policy. The applicable limits,
retention, terms, conditions and exclu-
sions are to be determined under the
policy in effect on the date of first report
of occurrence or claim. This difference in
coverage can create discontinuities with
lower level policies which apply on a
typical occurrence or claims made basis.
The discovery period is like the
extended reporting period in a claims
made policy. For a premium, which is a
percentage of the policy premium, the in-
sured can extend the period for reporting
additional occurrences and claims which
came within the original policy cover-
age but were not known until after the
termination of the policy. The purchase
of the discovery period coverage does
not extend coverage to occurrences or
bodily injury or property damage after
the policy has terminated. All occur-
rences and claims reported during the
discovery period are handled under the
policy terms and limits in the policy im-

mediately prior to termination.

1. Occurrence
Additional limitations on coverage are
derived from the “occurrence” definition.
The definition is separately stated as to
occurrences not involving the insured’s
products and occurrences involving the
insured’s products.

The definition of occurrences not
involving the insured’s products restricts
the policy to occurrences that start after
the policy inception or retroactive date,

and before the termination date. This is
also intended to prevent the claim from
triggering multiple policies, as occurred
under the CGL policies. This language
also raises serious risks of occurrences or
claims not being covered by any policy.
Take, for example, a repeated exposure
type of injury from being located near
the insured’s plant that starts during one
insurer’s policy period and continues
during another insurer’s policy period,
when injury finally manifests and a claim
is made. This claim would not meet

the requirement of involving exposures
commencing after the inception date of
the second policy and it would not meet
the requirement of reporting the claim
during the first policy. Thus, it is very
important whenever there is a policy
change, the discovery period option be
seriously considered. That would satisfy
the reporting requirement under the

first policy. For long tail type claims,
where the time between first exposure
and manifestation of injury is 10 or 20 or
more years, it is likely that the discovery
period option will not have been pur-
chased and the claim will not be covered.

The occurrence definition with
respect to the insured’s products treats
injuries spanning policy periods differ-
ently. Instead of requiring the event or
exposure start after the Inception Date,
the policy prorates the liability to that
portion of the event or exposure which
occurs during the policy period.

This definition still requires that the
personal injury or property damage take
place after the Inception Date or Ret-
roactive Date and prior to the Termina-
tion Date, and also that it arise from the
insured’s products. If the personal injury
or property damage commenced prior to
the Inception Date or Retroactive Date,
then the company is only liable for a pro-
rata share based on the period of injury
or damage during the policy compared to
the total period of injury or damage.

This provision is intended to avoid
the “all sums” rulings of the courts, in
which each triggered insurance policy
has to pay “all sums” for which the in-
sured is liable up to its limit of liability,
and many courts allowed the insured

to pick which policy it wanted to apply,
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subject to rights of contribution among
insurers.

It is questionable, however, whether
this language accomplishes that purpose.
While it limits the policy’s liability for
the bodily injury or property damage to a
pro-rata share, that does not necessarily
limit its liability for the damages caused
by that bodily injury or property dam-
age. The Coverage agreement applies to
“damages” on account of bodily injury
or property damage. With an indivisible
type of bodily injury or property damage
(such as asbestosis), liability for all the
damages could be assessed to any part of
the bodily injury, making all parts jointly
and severally liable for all the damage.
Indeed, in the liability case a manufac-
turer that is responsible for a portion of
the claimant’s exposure could be jointly
and severally liable with all other defen-
dants for all the damages assessed.

Perhaps a scenario more likely to
be faced by an insured is one where
its product causes injury over time and
during that time the insured changes in-
surers and gets a new policy and doesn’t
buy Coverage B (the discovery period)
from the first insurer. The second insurer
might claim it is liable for only a portion
of the damages. But the insured could be
liable for all the damages because of the
portion of the injury that occurs during
either one of the policies. So the second
insurer might be held liable for all the
damages.

Other issues from the Occurrence
definition arise from the requirement that
the personal injury or property damage
be “neither expected nor intended from
the standpoint of the insured.” This is a
concept carried over from CGL poli-
cies. Some Bermuda forms contain what
is called a “Maintenance Deductible.”
That is not a term which actually appears
in the policies. What it does is recognize
that some products are expected to cause
a certain number of injuries, such as
vaccines. In order to keep the insurer
from arguing that all injuries from the
vaccines are expected and intended, the
policy preserves coverage to the extent
the claims are “fundamentally differ-

27



ent in nature or at a level or rate vastly

greater in order of magnitude” than
expected injury. There is obviously a
great deal of ambiguity in this concept.
While it has been touted as showing how
balanced the policies are, in practice it
eliminates coverage for the “expected”
claims when most courts would not

have done so based on the expected or
intended language.

2. Integrated Occurrence
The policies use a concept called
Integrated Occurrence to batch together
claims from the same cause. For multiple
claims arising from the same product or
from exposures by two or more persons
to the same general harmful conditions
for longer than 30 days, the insured
can elect to give a Notice of Integrated
Occurrence. Such notice is not manda-
tory. The notice must be designated as a
Notice of Integrated Occurrence. For an
Integrated Occurrence, all of the occur-
rences or resulting claims that are part
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of it are subject to the limits, retention,
terms, conditions and exclusions in the
policy in effect on the date the Notice of
Integrated Occurrence is given. Thus, all
similar occurrences or claims for which
regular notice has been given previously,
and all subsequent similar occurrences
and claims, even if after the policy termi-
nates, are included.

There are several ramifications from
the Integrated Occurrence concept.
One is that all the claims are treated
under the same policy and limit, so the
insurer gets to limit its exposure to one
policy. Another is that by telescoping
claims into one period, the insured can
more easily exhaust underlying limits
or per-occurrence retentions. A third is
that occurrences or resulting claims after
the policy terminates can be brought
under the policy’s coverage if they arise
from products or completed operations
exposures. On the other hand, coverage
can be lost for occurrences from other
exposures that happen after the Notice

of Integrated Occurrence.
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3. Notice
Notice is a singularly important concept
under the occurrence-reported policies.
It is the triggering event for coverage
under the policy. If any executive officer
or manager or equivalent level employee
of the insured’s risk management, insur-
ance or law departments becomes aware
of an occurrence or claim that is likely to
involve the policy, “written notice” must
be given “as soon as practicable” during
the policy period or the discovery period
“as a condition precedent” to coverage.
Failure to provide the required notice
“shall result in forfeiture of any rights
to coverage.” In all likelihood, forfeiture
will occur regardless of whether the
insurer is prejudiced by the failure or de-
lay. Most courts hold that failure to give
timely notice under a claims made policy
bars coverage regardless of prejudice
to the insurer, and there is no reason to
think a different rule will apply to notice
under a Bermuda form.



The required contents of the notice
are set forth in detail and are onerous.
The notice must include copies of de-
mands and complaints.

4. Retroactive Dates
The retroactive date, used in determin-
ing which occurrences are covered, is
set forth in the declarations. It typically
is the inception date of the insured’s first
policy with the particular insurer, but has
in some cases been negotiated to be an
earlier date.

B. Exclusions

The Bermuda form policies contain

a large number of exclusions, many

of which reinforce the limitations on
coverage discussed above. Many others
are found in typical CGL policies. The
limitation on the length of this article
precludes a discussion of individual

exclusions.

C. Disputes

Bermuda policies have several features
which make disputes more difficult for
policy holders. First, they require all
disputes be arbitrated in Bermuda (some
policies specify London) by a three
arbitrator panel. (Condition B). Second,
they call for application of New York
law, which is generally viewed as more
favorable to insurers than other states’
laws. (Condition M(1)). Third, they at-
tempt to negate the universal principal
that ambiguities in the insurance policy
are to be construed against the insurer.
They require that the policy be con-
strued “without regard to authorship of
language; without any presumption, arbi-
trary interpretation, construction in favor
of either the Insured or the Company or
reference to the ‘reasonable expectations’
of either party; and without reference to
parol or other extrinsic evidence.” (Con-
dition M(2)). Then, buried in the Condi-
tion on Cancellation (Condition E(4)) is
the right of the company to cancel the
policy if the insured files or commences
a suit or proceeding against the company
other than as provided in Condition B,
the Arbitration provision.

These provisions have many rami-
fications. Arbitrating in an unfamiliar
venue is likely to be expensive and more
difficult. Strategically, it will be best to
retain both American and local lawyers,
and arbitrators will have to be paid. The
insurers, on the other hand, who arbitrate
in Bermuda regularly will be playing on
their “home court.” It may be necessary
to litigate in several venues, if not all
involved insurers have these arbitration
clauses, or call for London arbitrations.
The elimination of the principles of
contra preferentem (interpreting ambi-
guities against the insurer who drafted
the policy) and reasonable expectations
removes vitally important arrows from
the policy holder’s quiver. In the author’s
personal opinion, having practiced insur-
ance law for over 30 years, those two
principles have resulted in more policy
holder victories than any other factor
in insurance litigation. In addition, the
effort to prohibit “extrinsic evidence”
theoretically means that none of the
discussions which put context around the
language of endorsements or other policy
provisions can be referred to. Further,
because arbitrations are confidential
and decisions are not officially reported,
there currently is and likely will con-
tinue to be a dearth of decisions inter-
preting the policy language available to
the policy holder. Yet, the insurers who
are involved in multiple arbitrations will
know about prior arbitration decisions.

There are many questions over the
validity and enforceability of these provi-
sions on disputes. A number of states
have statutes which remove insurance
claims from those subject to their arbitra-
tion statutes or which outright bar insur-
ance policies from requiring arbitration.
Also, some courts have ruled blanket
arbitration clauses invalid. The effort to
preclude reliance on well entrenched
pro-policy holder interpretation princi-
ples and on otherwise relevant evidence

might also be looked upon with disfavor.

D. Other Provisions
A number of other provisions in the

policy forms bear highlighting:

WINTER 2012

1. Indemnity Policy
The policy is an “indemnity” policy which
requires that the loss must actually be
paid before the company can be called

upon to reimburse the amount due.

2. No Duty to Defend
The policies state that the company has
no duty to defend and shall not be called
upon to assume charge of the settlement

or defense.

3. Defense Costs Are Within Limits
Defense costs paid by underlying
insurers or the insured are included in
the determination of the exhaustion of
underlying insurance and retentions, and
are included in the policy limits of the

Bermuda policies.

4. No Drop Down Over
Uncollectible Coverage
The policy will not drop down over
uncollectible coverage.

5. Other Insurance
The policy attempts to take advantage of
all other valid and collectible insurance
that might cover an occurrence or claim
by making itself excess to all such
insurance, whether issued before, during
or after the policy period, except other
insurance specifically issued in excess

of the policy.

6. Aggregate Reinstatement
The policy allows for one reinstatement
of the aggregate during the annual period
of the policy.

7. Punitive Damages
The policy covers punitive damages.
They are expressly included within the
definition of “Damages.” However, the
definition of “Damages” also excludes

civil or criminal fines and penalties.

Conclusion

Clearly understanding how the Bermuda
policy is written is essential to getting the
coverage expected. The Bermuda form

is restricted in many ways. Insurance
professionals need to assess whether it
meshes with other insurance in the pro-
gram and affords the coverage needed.[
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California

California

California

Christian & Small, LLP

Financial Center
Suite 1800
505 North 20th Street

Birmingham, Alabama (AL) 35203

Contact: Duncan Y. Manley
Phone: 205.795.6588
Fax: 205.328.7234
www.csattorneys.com

California

Ferris & Britton, A Professional Corporation

401 West A Street
Suite 2550
San Diego, California (CA) 92101

Contact: Michael R. Weinstein
Phone: 619.233.3131

Fax: 619.232.9316
www.ferrisbritton.com

Burch & Gracchiolo, P.A.

702 East Osborn
Suite 200
Phoenix, Arizona (AZ) 85014

Contact: David M. Villadolid
Phone: 602.274.7611

Fax: 602.234.0341
www.bcattorneys.com

California

McEIlfish Law Firm

1112 N. Sherbourne Drive
West Hollywood (Los Angeles),
California (CA) 90069

Contact: Raymond D. McElfish
Phone: 310.659.4900

Fax: 310.659.4926
www.mcelfishlaw.com

Atchley, Russell, Waldrop & Hlavinka, L.L.P.

1710 Moores Lane
P.0. Box 5517
Texarkana, Arkansas (AR) 75505

Contact: Jeffery C. Lewis
Phone: 903.792.8246
Fax: 903.792.5801
www.arwhlaw.com

California

Neil, Dymott, Frank, McFall & Trexler APLC

1010 Second Avenue
Suite 2500
San Diego, California (CA) 92101

Contact: Hugh A. McCabe
Phone: 619.238.1712
Fax: 619.238.1562
www.neildymott.com

Brayton Purcell LLP

222 Rush Landing Road
PO Box 6169
Novato, California (CA) 94948

Contact: Alan R. Brayton
Phone: 415.898.1555
Fax: 415.898.1247
www.braytonlaw.com
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Rick C. Quinlivan, Attorney at Law

1920 Main Street
Suite 1000
Irvine, California (CA) 92614

Contact: Rick C. Quinlivan
Phone: 949.756.0684
Fax: 866.298.9254

Brydon Hugo & Parker

135 Main Street
20th Floor

San Francisco, California (CA) 94105

Contact: John R. Brydon
Phone: 415.808.0300
Fax: 415.808.0333
www.bhplaw.com

California

Robinson, Galcagnie & Robinson

620 Newport Center Drive

7th Floor

Newport Beach, California (CA)
92660

Contact: Mark P. Robinson, Jr.
Phone: 949.720.1288

Fax: 949.720.1292
www.orangecountylaw.com

Coleman & Horowitt, LLP

499 West Shaw Avenue
Suite 116
Fresno, California (CA) 93704

Contact: Darryl J. Horowitt
Phone: 559.248.4820
Fax: 559.248.4830
www.ch-law.com

California

Rutter Hobbs & Davidoff Incorporated

1901 Avenue of the Stars
Suite 1700

Los Angeles, California (CA) 90067

Contact: Brian L. Davidoff
Phone: 310.286.1700
Fax: 310.286.1728
www.rutterhobbs.com

The Drakulich Firm, APLC

2727 Camino del Rio South
Suite 322
San Diego, California (CA) 92108

Contact: Nicholas J. Drakulich
Phone: 858.755.5887

Fax: 858.755.6456
www.draklaw.com

California

Wilke, Fleury, Hoffelt, Gould & Birney, LLP

400 Capitol Mall
Twenty-Second Floor

Sacramento, California (CA) 95814

Contact: David A. Frenznick
Phone: 916.441.2430

Fax: 916.442.6664
www.wilkefleury.com
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District of Columbia
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Robinson Waters & 0’Dorisio, P.C.

1099 18th Street
Suite 2600
Denver, Colorado (CO) 80202

Contact: John W. O’Dorisio, Jr.
Phone: 303.297.2600

Fax: 303.297.2750
www.rwolaw.com

District of Columbia

The Law Offices of Stewart & Stewart

2100 M Street, N.W.
Suite 200

Washington, District of Columbia D.C.

20037

Contact: Terence P. Stewart
Phone: 202.785.4185

Fax: 202.466.1286
www.stewartlaw.com

Starrs Mihm LLP

707 Seventeenth Street
Suite 2600
Denver, Colorado (CO) 80202

Contact: Michael T. Mihm
Phone: 303.592.5900
Fax: 303.592.5910
www.starrslaw.com

District of Columbia

Thompson 0’Donnell, LLP

1212 New York Avenue, N.W.
Suite 1000

Washington, District of Columbia D.C.

20005

Contact: Matthew W. Carlson
Phone: 202.289.1133

Fax: 202.289.0275
www.thompson-odonnell.com

Zupkus & Angell, P.C.

555 East 8th Avenue
Denver, Colorado (CO) 80203

Contact: Rick Angell
Phone: 303.894.8948

Bivins & Hemenway, P. A.

1060 Bloomingdale Avenue
Valrico (Tampa/Brandon area),

Contact: Robert W. Bivins
Phone: 813.643.4900

Fax: 303.894.0104 Florida (FL) 33596 Fax: 813.643.4904
www.zalaw.com www.bhpalaw.com
Brody Wilkinson PG Diaz, Reus & Targ, LLP
2507 Post Road Contact: Thomas J. Walsh, Jr. Miami Tower at International Place Contact: Michael Diaz, Jr.
Southport, Connecticut (CT) 06890 Phone: 203.319.7100 Suite 2600 Phone: 305.375.9220

Fax: 203.254.1772
www.brodywilk.com

100 Southeast 2nd Street
Miami, Florida (FL) 33131

Fax: 305.375.8050
www.diazreus.com

Mayo Crowe LLC

CityPlace Il
185 Asylum Street
Hartford, Connecticut (CT) 06103

Contact: David S. Hoopes
Phone: 860.275.6800
Fax: 860.275.6819
WWW.mayocrowe.com

Greenberg & Stone, PA.
11440 N. Kendall Drive Contact: Stewart G. Greenberg
Suite 400 Phone: 305.595.2400

Miami, Florida (FL) 33176

Fax: 305.595.5105
www.sgglaw.com

Szilagyi & Daly

118 Oak Street
Hartford, Connecticut (CT) 06106

Contact: Frank J. Szilagyi
Phone: 860.904.5211
Fax: 860.471.8392
www.sdctlawfirm.com

Mateer & Harbert, PA

Two Landmark Center Contact: Kurt E. Thalwitzer
Suite 600 Phone: 407.425.9044
225 East Robinson Street Fax: 407.423.2016

Orlando, Florida (FL) 32801

www.mateerharbert.com

Bode & Grenier, LLP

1150 Connecticut Avenue, N.W.
Ninth Floor

Washington, District of Columbia D.C.

20036

Contact: William H. Bode
Phone: 202.828.4100
Fax: 202.828.4130
www.bode.com

Milam Howard Nicandri Dees & Gillam, P.A.

14 East Bay Street
Jacksonville, Florida (FL) 32202

Contact: G. Alan Howard
Phone: 904.357.3660
Fax: 904.357.3661
www.milamhoward.com
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Milton, Leach, Whitman, D’Andrea & Milton, P.A.

815 South Main Street
Suite 200
Jacksonville, Florida (FL) 32207

Contacts: Joseph Milton /
Joshua Whitman

Phone: 904.346.3800
Fax: 904.346.3692
www.miltonleach.com

Fried Rogers Goldberg LLC

3560 Lenox Road, N.E.
Suite 1250
Atlanta, Georgia (GA) 30326

Contact: Joseph Fried
Phone: 404.591.1800
Fax: 404.591.1801
www.frg-law.com

Nicklaus & Associates, PA.

4651 Ponce de Leon Boulevard
Suite 200
Coral Gables, Florida (FL) 33146

Contact: Edward R. Nicklaus
Phone: 305.460.9888

Fax: 305.460.9889
www.nicklauslaw.com

Hull Barrett, PC

Sun Trust Bank Building

801 Broad Street

Seventh Floor

Augusta, Georgia (GA) 30901

Contact: George R. Hall
Phone: 706.722.4481
Fax: 706.722.9779
www.hullbarrett.com

Ogden, Sullivan & 0’Gonnor, PA.

113 South Armenia Avenue
Tampa, Florida (FL) 33609

Contact: Tim V. Sullivan
Phone: 813.223.5111
Fax: 813.229.2336
www.ogdensullivan.com

Krevolin & Horst, LLC

1201 West Peachtree Street, NE
One Atlantic Center

Suite 3250

Atlanta, Georgia (GA) 30309

Contact: Douglas P. Krevolin
Phone: 404.888.9700

Fax: 404.888.9577
www.khlawfirm.com

Phoenix Law PLLC Tate Law Group, LLC
12800 University Drive Contact: Charles PT Phoenix 2 E. Bryan Street Contact: Mark A. Tate
Suite 260 Phone: 239.461.0101 Suite 600 Phone: 912.234.3030

Fort Myers, Florida (FL) 33907

Fax: 239.461.0083
www.corporationcounsel.com

Savannah, Georgia (GA) 31401

Fax: 912.234.9700
www.tatelawgroup.com

Saalfield, Shad, Jay, Stokes & Inclan, P.A.

Bank of America Tower

50 N. Laura Street

Suite 2950

Jacksonville, Florida (FL) 32202

Contact: Clemente J. Inclan
Phone: 904.355.4401
Fax: 904.355.3503

Law Offices of Jeff Crabtree

820 Mililani Street
Suite 701
Honolulu, Hawaii (HI) 96813

Contact: Jeff Crabtree
Phone: 808.536.6260
Fax: 866.339.3380
www.consumerlaw.com

Vaka Law Group

One Harbour Place

Suite 300

777 South Harbour Island Boulevard
Tampa, Florida (FL) 33602

Contact: George A. Vaka
Phone: 813.549.1799
Fax: 813.549.1790
www.vakalaw.com

Roeca, Luria & Hiraoka

900 Davies Pacific Center
841 Bishop Street
Honolulu, Hawaii (HI) 96813

Contact: Arthur F. Roeca
Phone: 808.538.7500
Fax: 808.521.9648
www.rlhlaw.com

Fain, Major & Brennan, P.C.

100 Glenridge Point Parkway
Suite 500
Atlanta, Georgia (GA) 30342

Contact: Thomas E. Brennan
Phone: 404.688.6633

Fax: 404.420.1544
www.fainmajor.com

Illinois

Kubasiak, Fylstra, Thorpe & Rotunno, P.C.

Two First National Plaza
20 South Clark Street
29th Floor

Chicago, lllinois (IL) 60603

Contact: Steven J. Rotunno
Phone: 312.630.9600

Fax: 312.630.7939
www.kftrlaw.com

WINTER

20

2

33



2012 Member Listing — North America

lllinois

Illinois

Illinois

PDI

Kansas
PBLI

I Primerus Business Law Institute (PBLI)
I Primerus Consumer Law Institute (PCLI)
I Primerus Defense Institute (PDI)

Lane & Lane, LLC

230 West Monroe Street
Suite 1900
Chicago, lllinois (IL) 60606

Contact: Stephen I. Lane
Phone: 312.332.1400
Fax: 312.899.8003
www.lane-lane.com

Kentucky

PBLI

Ackerson & Yann, PLLC

One Riverfront Plaza

401 W. Main Street

Suite 1200

Louisville, Kentucky (KY) 40202

Contact: Robert M. Yann
Phone: 502.583.7400
Fax: 502.589.4997
www.ackersonlegal.com

Quinn, Johnston, Henderson, Pretorius & Gerulo

227 NE Jefferson
Peoria, lllinois (IL) 61602

Contact: Gregory A. Cerulo
Phone: 309.674.1133
Fax: 309.674.6503
www.gjhpc.com

Kentucky

Fowler Measle & Bell PLLC

300 West Vine Street
Suite 600
Lexington, Kentucky (KY) 40507

Contact: John E. Hinkel, Jr.
Phone: 859.252.6700

Fax: 859.255.3735
www.fowlerlaw.com

Williams Montgomery & John Ltd.

Willis Tower

233 South Wacker Drive
Suite 6100

Chicago, lllinois (IL) 60606

Contact: Raymond Lyons, Jr.
Phone: 312.443.3200

Fax: 312.630.8500
www.willmont.com

Kentucky

Gary C. Johnson, PSC
110 Caroline Avenue Contact: Gary C. Johnson
P.0. Box 231 Phone: 606.437.4002

Pikeville, Kentucky (KY) 41501

Fax: 606.437.0021
www.garycjohnson.com

Ayres Garr & Sullivan, P.C.

251 East Ohio Street
Suite 500
Indianapolis, Indiana (IN) 46204

Contact: Bret S. Clement
Phone: 317.636.3471
Fax: 317.636.6575

Louisiana

Degan, Blanchard & Nash, PLC

6421 Perkins Road
Building C, Suite B

Baton Rouge, Louisiana (LA) 70808

Contact: Sidney W. Degan, Il
Phone: 225.610.1110

Fax: 225.610.1220
www.degan.com

Price Waicukauski & Riley, LLC

The Hammond Block Building
301 Massachusetts Avenue
Indianapolis, Indiana (IN) 46204

Contact: Ron Waicukauski
Phone: 317.633.8787
Fax: 317.633.8797
www.price-law.com

Louisiana

Degan, Blanchard & Nash, PLC

Texaco Center
Suite 2600
400 Poydras Street

New Orleans, Louisiana (LA) 70130

Contact: Sidney W. Degan, Ill
Phone: 504.529.3333

Fax: 504.529.3337
www.degan.com

Bradshaw, Fowler, Proctor & Fairgrave, P.C.

801 Grand Avenue
Suite 3700
Des Moines, lowa (IA) 50309

Contact: Jason C. Palmer
Phone: 515.243.4191
Fax: 515.246.5808
www.bradshawlaw.com

Louisiana

Montgomery, Barnett, Brown, Read, Hammond & Mintz, L.L.P.

One American Place
301 Main Street
Suite 1170

Baton Rouge, Louisiana (LA) 70825

Contact: John Y. Pearce
Phone: 225.329.2800
Fax: 225.329.2850
www.monbar.com

Klenda, Mitchell, Austerman & Zuercher, L.L.C.

1600 Epic Center
301 North Main Street
Wichita, Kansas (KS) 67202

Contact: Gary M. Austerman
Phone: 316.267.0331

Fax: 316.267.0333
www.kmazlaw.com

Louisiana

Montgomery, Barnett, Brown, Read, Hammond & Mintz, L.L.P.

3300 Energy Centre
1100 Poydras Street
Suite 3300

New Orleans, Louisiana (LA) 70163

Contact: John Y. Pearce
Phone: 504.585.3200
Fax: 504.585.7688
www.monbar.com
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Michigan

Michigan

Michigan

The Bennett Law Firm, P.A.

121 Middle Street

Suite 300

P.0. Box 7799

Portland, Maine (ME) 04112

Contact: Peter Bennett
Phone: 207.773.4775

Fax: 207.774.2366
www.thebennettlawfirm.com

Massachusetts

Cardelli, Lanfear & Buikema, P.C.

322 West Lincoln
Royal Oak, Michigan (MI) 48067

Contact: Thomas G. Cardelli
Phone: 248.544.1100

Fax: 248.544.1191
www.cardellilaw.com

Dugan, Babij & Tolley, LLC

1966 Greenspring Drive
Suite 500
Timonium, Maryland (MD) 21093

Contact: Henry E. Dugan, Jr.
Phone: 800.408.2080

Fax: 410.308.1742
www.medicalneg.com

Michigan

Demorest Law Firm, PLLC

322 West Lincoln
Royal Oak, Michigan (MI) 48067

Contact: Mark S. Demorest
Phone: 248.723.5500

Fax: 248.723.5588
www.demolaw.com

Rudolph Friedmann LLP

92 State Street
Boston, Massachusetts (MA) 02109

Contact: James L. Rudolph
Phone: 617.723.7700

Fax: 617.227.0313
www.rflawyers.com

Michigan

Demorest Law Firm, PLLC

1537 Monroe Street
Suite 300
Dearborn, Michigan (MI) 48124

Contact: Mark S. Demorest
Phone: 313.278.5291

Fax: 248.723.5588
www.demolaw.com

Zizik, Powers, 0’Connell, Spaulding & Lamontagne, P.C.

690 Canton Street
Suite 306
Westwood, Massachusetts (MA) 02090

Contact: David W. Zizik
Phone: 781.320.5400
Fax: 781.320.5444
www.zizikpowers.com

Michigan

The Gallagher Law Firm, PLC

2408 Lake Lansing Road
Lansing, Michigan (MI) 48912

Contact; Byron “Pat” Gallagher, Jr.
Phone: 517.853.1500

Fax: 517.853.1501
www.thegallagherlawfirm.com

Bos & Glazier, P.L.C.

990 Monroe Avenue NW
Grand Rapids, Michigan (MI) 49503

Contact: Carole D. Bos
Phone: 616.458.6814
Fax: 616.459.8614
www.bosglazier.com

Michigan

McKeen & Associates, P.C.

Penobscot Building

645 Griswold Street

Suite 4200

Detroit, Michigan (MI) 48226

Contact: Brian J. McKeen
Phone: 313.447.0634

Fax: 313.961.5985
www.mckeenassociates.com

Buchanan & Buchanan, PLC

171 Monroe Avenue, NW
Suite 750
Grand Rapids, Michigan (MI) 49503

Contact: Robert J. Buchanan
Phone: 616.458.2464

Fax: 616.458.0608
www.buchananfirm.com

Minnesota

Johnson & Condon, PA.
7401 Metro Boulevard Contact: Dale 0. Thornsjo
Suite 600 Phone: 952.831.6544

Minneapolis, Minnesota (MN) 55439

Fax: 952.831.1869
www.johnson-condon.com

Calcutt Rogers & Boynton, PLLC

109 E. Front Street
Suite 300
Traverse City, Michigan (MI) 49684

Contact: William B. Calcutt
Phone: 231.947.4000

Fax: 231.947.4341
www.crblawfirm.com
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Monroe Moxness Berg PA

8000 Norman Center Drive
Suite 1000

Minneapolis, Minnesota (MN) 55437

Contact: John E. Berg
Phone: 952.885.5999
Fax: 952.885.5969
www.mmblawfirm.com
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Robert P. Christensen, PA.

670 Park Place East

5775 Wayzata Boulevard

St. Louis Park (Minneapolis),
Minnesota (MN) 55416

Contact: Robert P. Christensen
Phone: 612.333.7733

Fax: 952.767.6846
www.rpcmnlaw.com

Missouri

Spradley & Riesmeyer
4700 Belleview Contact: Ronald Spradley
Suite 210 Phone: 816.753.6006

Kansas City, Missouri (MO) 64112

Fax: 816.502.7898
www.spradleyriesmeyer.com

Merkel & Cocke

30 Delta Avenue
Clarksdale, Mississippi (MS) 38614

Contact: Ted Connell
Phone: 662.627.9641
Fax: 662.627.3592
www.merkel-cocke.com

Missouri

Wouestling & James, L.C.

The Laclede Gas Building

720 Olive Street

Suite 2020

St. Louis, Missouri (M0) 63101

Contact: Richard C. Wuestling
Phone: 314.421.6500

Fax: 314.421.5556
www.wuestlingandjames.com

Watson & Jones, PA.

2829 Lakeland Drive

Mirror Lake Plaza

Suite 1502

Jackson, Mississippi (MS) 39232

Contact: J. Kevin Watson
Phone: 601.939.8900

Fax: 601.932.4400

Website: watsonjoneslaw.com
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Gast & McClellan
Historic Reed Residence Contact: William E. Gast
503 South 36th Street Phone: 402.343.1300

Omaha, Nebraska (NE) 68105

Fax: 402.343.1313
www.gastlawfirm.com

Foland, Wickens, Eisfelder, Roper & Hofer, P.C.

911 Main Street

Contacts: Clay Crawford /

Barron & Pruitt, LLP

3890 West Ann Road

Contacts: David L. Barron /

Commerce Tower Scott Hofer North Las Vegas, Nevada (NV) 89031  Bill H. Pruitt
30th Floor Phone: 816.472.7474 Phone: 702.870.3940
Kansas City, Missouri (M0) 64105 Fax: 816.472.6262 s Fax: 702.870.3950
www.fwpclaw.com = www.barronpruitt.com
= 0o
Gray, Ritter & Graham, P.C. Laxalt & Nomura, LTD
701 Market Street Contact: Patrick J. Hagerty 9600 Gateway Drive Contact: Robert A. Dotson

Suite 800
St. Louis, Missouri (M0) 63101

Phone: 314.241.5620
Fax: 314.241.4140
WWW.grgpc.com

Nevada

PDI

Reno, Nevada (NV) 89521

Phone: 775.322.1170
Fax: 775.322.1865
www.laxalt-nomura.com

The McCallister Law Firm, P.C.

917 W. 43rd Street
Kansas City, Missouri (MO) 64111

Contact: Brian F. McCallister
Phone: 816.931.2229

Fax: 816.756.1181
www.mccallisterlawfirm.com

Lesnevich & Marzano-Lesnevich, LLC

Court Plaza South
Suite 250
21 Main Street., West Wing

Hackensack, New Jersey (NJ) 07601

Contact: Walter A. Lesnevich
Phone: 201.488.1161

Fax: 201.488.1162
www.Imllawyers.com

Rosenblum, Goldenhersh, Silverstein & Zafft, P.C.

7733 Forsyth Boulevard
Fourth Floor
St. Louis, Missouri (M0) 63105

Contact: Carl C. Lang
Phone: 314.726.6868
Fax: 314.726.6786
WWW.rgsz.com

New Jersey New Jersey
PBLI PCLI

Mandelbaum, Salsburg, Lazris & Discenza P.C.

155 Prospect Avenue

West Orange, New Jersey (NJ) 07052

Contact: Stuart Gold
Phone: 973.736.4600
Fax: 973.325.7467
www.msgldlaw.com
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Mattleman, Weinroth & Miller, P.C.

401 Route 70 East Contact: John C. Miller, Il

Suite 100 Phone: 856.429.5507

Cherry Hill, New Jersey (NJ) 08034 Fax: 856.429.9036
www.mwm-law.com

Lewis Johs Avallone Aviles L.L.P.

61 Broadway Contacts: Robert J. Avallone /
Suite 2000 Fred C. Johs
New York City, New York (NY) 10006 Phone: 212.233.7195
Fax: 212.233.7196
www.lewisjohs.com

New Jersey
New York

Thomas Paschos & Associates, P.C. Schatz Brown Glassman Kossow LLP

30 North Haddon Avenue Contact: Thomas Paschos 250 Mill Street Contact: Robert E. Brown
Suite 200 Phone: 856.354.1900 Suite 309-311 Phone: 585.512.3414 x 8122
> Haddonfield, New Jersey (NJ) 08033  Fax: 856.354.6040 Rochester, New York (NY) 14614 Fax: 585.270.3760
g www.paschoslaw.com g ESOPPlus.com
I z
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Coughlin & Gerhart, LLP Horack, Talley, Pharr & Lowndes, P.A.
19 Chenango Street Contact: James P. 0'Brien 2600 One Wells Fargo Center Contact:
Binghamton, New York (NY) 13902 Phone: 607.723.9511 301 South College Street Clayton S. “Smithy” Curry, Jr.

Fax: 607.723.1530
www.cglawoffices.com

Charlotte, North Carolina (NC) 28202  Phone: 704.377.2500
Fax: 704.372.2619
www.horacktalley.com

North Carolina

Faraci Lange, LLP Law Firm of Hutchens, Senter & Britton, P.A.
Suite 1100 Contact: Matthew F. Be- 4317 Ramsey Street Contact: H. Terry Hutchens
28 East Main Street langer - Fayetteville, North Carolina (NC) 28311 Phone: 910.864.6888
Rochester, New York (NY) 14614 Phone: 585.325.5150 —E Fax: 910.867.9555

f:_» - Fax: 585.325.3285 8 www.hsbfirm.com

= www.faraci.com £
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Ganfer & Shore, LLP Charles G. Monnett lll & Associates

360 Lexington Avenue Contact: Mark A. Berman 200 Queens Road Contact: Charles G. Monnett, Il
14th Floor Phone: 212.922.9250 Suite 300 Phone: 704.376.1911

New York, New York (NY) 10017 Fax: 212.922.9335 P.0. Box 37206 Fax: 704.376.1921

www.ganfershore.com Charlotte, North Carolina (NC) 28237  www.carolinalaw.com

New York
North Carolina

Iseman, Cunningham, Riester & Hyde, LLP Richard L. Robertson & Associates, PA.

9 Thurlow Terrace Contact: James P. Lagios 2730 East W.T. Harris Boulevard Contact: Richard L. Robertson
Albany, New York (NY) 12203 Phone: 518.462.3000 - Suite 101 Phone: 704.597.5774
Fax: 518.462.4199 g Charlotte, North Carolina (NC) 28213 Fax: 704.599.5603
§ www.icrh.com S www.rlrobertson.com
= £
2 2
Kent, Beatty & Gordon, LLP Teague Campbell Dennis & Gorham, L.L.P.
425 Park Avenue Contact: Jack A. Gordon 4800 Six Forks Road Contact: George W. Dennis, Il
New York, New York (NY) 10022 Phone: 212.421.4300 - Suite 300 Phone: 919.873.0166
Fax: 212.421.4303 g Raleigh, North Carolina (NC) 27609 Fax: 919.873.1814
z www.kbg-law.com S www.tcdg.com
> : =
im 5
= 0. =
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Wall Esleeck Babcock LLP

1076 West Fourth Street

Suite 100

Winston-Salem, North Carolina (NC)
27101

North Carolina

Contact: Robert E. Esleeck
Phone: 336.722.6300
Fax: 336.722.2906
www.webllp.com

Schneider, Smeltz, Ranney & LaFond P.L.L.

1111 Superior Avenue
Suite 1000

Eaton Center Building
Cleveland, Ohio (OH) 44114

Contact: James D. Vail
Phone: 216.696.4200
Fax: 216.696.7303
www.ssrl.com

Faruki Ireland & Gox P.L.L.

500 Courthouse Plaza, SW
10 North Ludlow Street
Dayton, Ohio (OH) 45402

Contact: Charles J. Faruki
Phone: 937. 227.3700
Fax: 937.227.3717
www.ficlaw.com

Oklahoma

Fogg Law Firm

421 S. Rock Island
El Reno, Oklahoma (OK) 73036

Contact: Richard Fogg
Phone: 405.262.3502
Fax: 405.295.1536
www.fogglawfirm.com

Faruki Ireland & Cox P.L.L.

PNC Center
201 E. Fifth Street, Suite 1420
Cincinnati, Ohio (OH) 45202

Contact: Charles J. Faruki
Phone: 513.632.0300
Fax: 513.632.0319
www.ficlaw.com

Oklahoma
PDI

Foliart Huff Ottaway & Bottom

201 Robert S. Kerr Avenue
Suite 1200

Oklahoma City, Oklahoma (0K) 73102

Contact: Larry D. Ottaway
Phone: 405.232.4633

Fax: 405.232.3462
www.oklahomacounsel.com

Freund, Freeze & Arnold

Fourth & Walnut Centre

105 East Fourth Street
Suite 1400

Cincinnati, Ohio (OH) 45202

Ohio
PDI

Contact: Kevin C. Connell
Phone: 513.665.3500
Fax: 513.665.3503
www.ffalaw.com

Oklahoma

The Handley Law Center
111 South Rock Island Contact: Fletcher D. Handley Jr.
P.0. Box 310 Phone: 405.295.1924

El Reno, Oklahoma (OK) 73036

Fax: 405.262.3531
www.handleylaw.com

Freund, Freeze & Arnold

Fifth Third Center

1 South Main Street
Suite 1800

Dayton, Ohio (OH) 45402

Contact: Kevin C. Connell
Phone: 937.222.2424
Fax: 937.222.5369
www.ffalaw.com

Oklahoma

James, Potts and Wulfers, Inc.

2600 Mid-Continent Tower
401 South Boston Avenue
Tulsa, Oklahoma (OK) 74103

Contact: David Wulfers
Phone: 918.584.0881
Fax: 918.584.4521
www.jpwlaw.com

Lane, Alton & Horst LLC

Two Miranova Place
Suite 500
Columbus, Ohio (OH) 43215

Contact: Timothy J. Owens
Phone: 614.228.6885

Fax: 614.228.0146
www.lanealton.com

Oklahoma

Smiling, Miller & Vaughn P.A.

9175 South Yale Avenue
Suite 150
Tulsa, Oklahoma (OK) 74137

Contact: A. Mark Smiling
Phone: 918.477.7500
Fax: 918.477.7510
www.smilinglaw.com

Norchi Forbes, LLC

Commerce Park IV

23240 Chagrin Boulevard
Suite 600

Cleveland, Ohio (OH) 44122

Contact: Kevin M. Norchi
Phone: 216.514.9500
Fax: 216.514.4304
www.norchilaw.com

Haglund Kelley Jones & Wilder, LLP

200 SW Market Street
Suite 1777
Portland, Oregon (OR) 97201

Contact: Michael E. Haglund
Phone: 503.225.0777

Fax: 503.225.1257
www.hk-law.com
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Mitchell, Lang & Smith Rosen, Rosen & Hagood, LLC
101 SW Main Street Contact: Lowell McKelvey 134 Meeting Street, Suite 200 Contact: Alice F. Paylor
2000 One Main Place Phone: 503.221.1011 P.0. Box 893 Phone: 843.628.7556

Portland, Oregon (OR) 97204 Fax: 503.248.0732
www.mls-law.com

Charleston, South Carolina (SC) 29401 Fax: 843.724.8036
www.rrhlawfirm.com

South Carolina

Mellon Webster & Shelly Kennerly, Montgomery & Finley, P.C.
87 North Broad Street Contact: Steve Corr 550 Main Street Contact: Jack Tallent, Il
Doylestown, Pennsylvania (PA) 18901  Phone: 215.348.7700 Knoxville, Tennessee (TN) 37902 Phone: 865.546.7311

Fax: 215.348.0171
www.mellonwebster.com

Fax: 865.524.1773
www.kmfpc.com
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Rothman Gordon Spicer Rudstrom, PLLC
Third Floor, Grant Building Contact: William E. Lestitian 175 Toyota Plaza, Suite 800 Contact: Betty Ann Milligan
310 Grant Street Phone: 412.338.1100 Memphis, Tennessee (TN) 38103 Phone: 901.523.1333
g Pittsburgh, Pennsylvania (PA) 15219  Fax: 412.281.7304 ° Fax: 901.526.0213
% www.rothmangordon.com 2 www.spicerfirm.com
£ E B
(- [
The Law Offices of Thomas J. Wagner, LLC Spicer Rudstrom, PLLC
8 Penn Center, 6th Floor Contact: Thomas J. Wagner 414 Union Street Contact: Marc 0. Dedman
1628 John F. Kennedy Boulevard Phone: 215.790.0761 Bank of America Tower Phone: 615.259.9080
§ Philadelphia, Pennsylvania (PA) 19103 Fax: 215.790.0762 ° Suite 1700 Fax: 615.259.1522
i, www.wagnerlaw.net 2 Nashville, Tennessee (TN) 37219 www.spicerfirm.com
£ E B
(- fr-w
Barnes, Alford, Stork & Johnson, L.L.P. Trauger & Tuke
1613 Main Street Contact: David G. Wolff The Southern Turf Building Contact: Robert D. Tuke
o Columbia, South Carolina (SC) 29201  Phone: 803.799.1111 222 Fourth Avenue North Phone: 615.256.8585
S Fax: 803.254.1335 ° Nashville, Tennessee (TN) 37219 Fax: 615.256.7444
S www.basjlaw.com 3 _ www.tntlaw.net
3 @
P -

Collins & Lacy, P.C. Atchley, Russell, Waldrop & Hlavinka, L.L.P.

1330 Lady Street, Suite 601 Contact: Joel Collins, Jr. r=Y 1710 Moores Lane Contact: Jeffery C. Lewis

Columbia, South Carolina (SC) 29201  Phone: 803.256.2660 el P0. Box 5517 Phone: 903.792.8246
Fax: 803.771.4484 Texarkana, Texas (TX) 75505 Fax: 903.792.5801
www.collinsandlacy.com www.arwhlaw.com
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Roe Cassidy Coates & Price, P.A. Branscomb, PC

1052 North Church Street Contact: Carroll H. “Pete” Roe, Jr. 114 W. 7th Street Contact: Jeffrey S. Dickerson
P.0. Box 10529 Phone: 864.349.2600 Suite 725 Phone: 512.735.7800
Greenville, South Carolina (SC) 29603  Fax: 864.349.0303 Austin, Texas (TX) 78701 Fax: 361.735.7805

www.roecassidy.com www.branscombpc.com

Texas Texas
PBLI PBLI

South Carolina
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Branscomb, PC

Contact: James H. Robichaux
Phone: 361.886.3800

Fax: 361.888.8504
www.branscombpc.com

802 N. Carancahua
Suite 1900
Corpus Christi, Texas (TX) 78401

Thornton, Biechlin, Segrato, Reynolds & Guerra, L.C.

418 East Dove Avenue
McAllen, Texas (TX) 78504

Contact: Tim K. Singley
Phone: 956.630.3080
Fax: 956.630.0189
www.thorntonfirm.com

Texas Texas
PDI PBLI

£
2 o
Donato Minx Brown & Pool, P.C. Prince Yeates
3200 Southwest Freeway Contact: Robert D. Brown 15 West South Temple Contact: Michael Humphries
Suite 2300 Phone: 713.877.1112 Suite 1700 Phone: 801.524.1000
Houston, Texas (TX) 77027 Fax: 713.877.1138 Salt Lake City, Utah (UT) 84101 Fax: 801.524.1098
www.donatominxbrown.com _ www.princeyeates.com
==
2

Downs e Stanford, P.C.

2001 Bryan Street
Suite 4000
Dallas, Texas (TX) 75201

Contact: Jay R. Downs
Phone: 214.748.7900
Fax: 214.748.4530
www.downsstanford.com

Texas
PDI

Winder & Counsel, P.C.

460 South 400 East
Salt Lake City, Utah (UT) 84111

Contact: Donald J. Winder
Phone: 801.322.2222
Fax: 801.322.2282
www.windercounsel.com

Downs e Stanford, P.C.

Contact: Charles Morse
Phone: 512.891.7771
Fax: 512.891.7772
www.downsstanford.com

115 Wild Basin Road
Suite 207
Austin, Texas (TX) 78746

Texas
PDI

Virginia

Goodman Allen & Filetti, PLLC

4501 Highwoods Parkway
Suite 210
Glen Allen, Virginia (VA) 23060

Contact: Kathryn Freeman-
Jones

Phone: 804.346.0600

Fax: 804.346.5954
www.goodmanallen.com

Peterson Farris Pruitt & Parker

Contact: Barry D. Peterson
Phone: 806.374.5317
Fax: 806.374.9755
www.pf-lawfirm.com

Chase Tower

600 S. Tyler

Suite 1600

Amarillo, Texas (TX) 79101

Virginia

Shapiro, Cooper, Lewis & Appleton, P.C.

1294 Diamond Springs Road

Virginia Beach, Virginia (VA) 23455

Contact: James C. Lewis
Phone: 800.752.0042
Fax: 757.460.3428
www.hsinjurylaw.com

The Talaska Law Firm, PLLC

Contact: Robert J. Talaska
Phone: 713.869.1240
Fax: 713.869.1465
www.talaskalawfirm.com

442 Height Boulevard
Houston, Texas (TX) 77007

e 0
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Washington

Beresford Booth PLLC

145 3rd Avenue South
Suite 200

Edmonds, Washington (WA) 98020

Contact: David C. Tingstad
Phone: 425.776.4100
Fax: 425.776.1700
www.beresfordlaw.com

Thornton, Biechlin, Segrato, Reynolds & Guerra, L.C.

One International Centre
100 N.E. Loop, 410 — Fifth Floor
San Antonio, Texas (TX) 78216

Contact: Richard J. Reynolds, Il
Phone: 210.342.5555

Fax: 210.525.0666
www.thorntonfirm.com

Texas
PDI

Washington

Beresford Booth PLLC

1420 5th Avenue
Suite 2200
Seattle, Washington (WA) 98101

Contact: Dick Beresford
Phone: 425.776.4100
Fax: 425.776.1700
www.beresfordlaw.com
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Johnson, Graffe, Keay, Moniz & Wick, LLP Houser, Henry & Syron LLP

2115 N. 30th Street, Suite 101 Contact: A. Clarke Johnson 2000 — 145 King Street West Contact: Michael R. Henry

Tacoma, Washington (WA) 98403-1767 Phone: 253.572.5323 Toronto, Ontario M5H 2B6 Phone: 416.362.3411
Fax: 253.572.5413 Canada Fax: 416.362.3757
www.jgkmw.com www.houserhenry.com

Washington

Johnson, Graffe, Keay, Moniz & Wick, LLP Cacheaux Cavazos & Newton

925 Fourth Avenue Contact: John C. Graffe, Jr. Torre Metrocorp Contact: Felipe Chapula
Suite 2300 Phone: 206.223.4770 Avenida Tecamachalco No. 14-502 Phone: 011 52 55 5093-9700
s Seattle, Washington (WA) 98104-1158 Fax: 206.386.7344 Colonia Lomas de Chapultepec Fax: 011 52 55 5093-9701
_'g” Www.jgkmw.com Mexico City, Mexico C.P. 11010 WWww.ccn-law.com
=
The Masters Law Firm L.C. Ferraiuoli LLC
181 Summers Street Contact: Marvin W. Masters 221 Ponce de Leon Avenue Contact: Eugenio Torres-Oyola
Charleston, West Virginia (WV) 25301  Phone: 800.342.3106 Fourth Floor Phone: 787.766.7000
Fax: 304.342.3189 Hato Rey PR 00917 Fax: 787.766.7001
www.themasterslawfirm.com Puerto Rico www.ferraiuoli.com
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Aiken & Scoptur, S.C.

2600 N. Mayfair Road Contact: Paul J. Scoptur

Suite 1030 Phone: 414.326.4979

Milwaukee, Wisconsin (WI) 53226 Fax: 414.225.9666
www.plaintiffslaw.com

Wisconsin

Kohner, Mann & Kailas, S.C.

Washington Building Contacts: Steve Kailas /
Barnabas Business Center Stephen D.R. Taylor
4650 N. Port Washington Road Phone: 414.962.5110
Milwaukee, Wisconsin (WI) 53212 Fax: 414.962.8725
www.kmksc.com

Wisconsin
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Ruth E. Hatt

Investment Vehicles and the Cayman Islands

A Champion in the Arena

The Cayman Islands continues to be

one of the leading offshore jurisdictions
for international business. While strong
across all business sectors, the Cayman
Islands are perhaps best known for being
one of the leading offshore jurisdictions
for banking and hedge funds. The Cay-
man Islands are the sixth largest banking
center by assets at $1.75 trillion USD
with 40 of the top 50 international bank-
ing organizations holding licenses in

the Cayman Islands.! The fund industry
really needs little introduction, as there
are 9,431 licensed investment funds in
the Cayman Islands as of September 30,
2011. Insurance is another success story,
with the Cayman Islands being the leader
for health care captives, with health care
being the primary line of business for
256 of the 730 licensed captives.?

Why the Cayman Islands?

While the beautiful beaches and close
proximity to the United States are an
obvious draw, the Cayman Islands offer a
first class business platform from which

to do business.

The Cayman Islands legal statutory
provisions together with the application
of the English common law system have
created an excellent legal framework
to conduct business. The integrity and
robustness of the Cayman Islands legal
system and enforcement by the courts
has proved a vital factor in attracting
business.

The Cayman Islands are a tax neutral
jurisdiction. The Government of the Cay-
man Islands relies on indirect taxation
and does not levy income, profit or corpo-
ration taxes on businesses or individuals,
there is no withholding or deduction of
tax on payments to foreign investors and

no exchange controls.

Cayman’s Regulatory and
Transparency Standards are
among the Best in the World

Internationally acknowledged, the Cay-
man Islands have full tax transparency
with the United States and proactive tax
reporting with the 27 European Union
member states. The Cayman Islands have
entered into bilateral agreements with 27

countries for the provision of tax informa-

Ruth E. Hatt is a partner of Thorp Alberga, a full service financial
services firm in the Cayman Islands. Ruth advises financial
institutions, insurers, funds, international corporations, and private
equity houses on all aspects of corporate and private equity

structuring and regulation.
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Thorp Alberga

Harbour Place, 2nd Floor
103 South Church Street
P.0. Box 472, George Town
Grand Cayman KY1-1106
Cayman Islands

+1 345 949 0699 Phone
+1 345949 8171 Fax
rhatt@thorpalberga.com
www.thorpalberga.com
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tion including major economies such as
the United States, the United Kingdom,
Japan, China, Germany and Canada. The
Cayman Islands are also on the Organi-
sation for Economic Co-operation and
Development’s so-called “white list” of
jurisdictions that substantially imple-
ment international tax standards.

The anti-money laundering legisla-
tion of the Cayman Islands has been
evaluated by the International Monetary
Fund and by the Financial Action Task
Force and is found to be robust.

Regulatory Regime

The Cayman Islands Monetary Authority
(CIMA) regulates certain activities such
as the carrying on of banking busi-

ness, the carrying on of trust business,
the carrying on of insurance business,
investment advisory business, company
management and the offering of shares to
the public through investment vehicles
such as mutual funds or hedge funds.
Before these activities can be conducted,
the appropriate registrations or full ap-
plications must be made and licenses ob-
tained from CIMA. CIMA has a reputa-
tion of sensible regulation comparable to
other international financial centers with
a focus on flexible relevant regulation.
CIMA has actively participated in the
setting of international regulatory stan-
dards and sharing of best practices. As

a member of the International Organiza-
tion of Securities Commissions (I0SCO)

Cayman has full regulator to regulator
disclosure with all IOSCO members.



The Exempted Company
Cayman Islands investment vehicles are
varied and have been developed to work
in complicated and innovative interna-
tional business structures. The Com-
panies Law and other legislation of the
Cayman Islands are reviewed constantly
to ensure that the Cayman Islands keep
abreast of the evolving economy.

The most popular company in the
Cayman Islands is known as an exempt-
ed company. It is usually incorporated
with a share capital and allows inves-
tors to limit their liability to the amount
unpaid on their shares. To incorporate an
exempted company, an individual may
retain an attorney, accounting firm or
other licensed service provider. After the
relevant information has been provided,
including references, identification mate-
rial, source of funds certifications and
business purpose, a service provider may
cause the relevant corporate governance
documentation which regulates the
exempted company’s affairs to be filed
with the Registrar of Companies. The
exempted company is formed on the
same day of filing. An exempted com-
pany need only have one shareholder and
that shareholder may appoint a director.
More than one director is not required for
unregulated exempted companies. The
board of directors will run and manage
the day-to-day operations of the com-
pany. There is no requirement to have
Cayman Island resident directors or hold
meetings in the Cayman Islands as a
matter of Cayman Islands law.

The exempted company is required
to maintain a registered office in the
Cayman Islands where its books and
records are kept and where documents
may be served. Unregulated exempted
companies are not required to have an
annual audit or file annual accounts with
the Registrar of Companies. Every year
the company is required to file returns
with the Registrar of Companies and pay
a fee to maintain its registrations. The
exempted company needs no govern-
mental permission for incorporation or to
carry on business in the Cayman Islands
in furtherance of its international objec-

tives. On application to the Governor in
Cabinet it is possible to obtain a guaran-
tee from the Government of the Cayman
Islands that it will not be taxed for 20
years from the date of the certificate and
an application to renew the guarantee
may be made during the 20 years.

Alternative Investment Vehicles
In addition to the exempted compa-
nies, the Companies Law and other
statutory provisions allow for a variety

of corporate investment vehicles and
structures. These include companies
limited by guarantee, companies limited
by duration, limited partnerships which
provide limited liability protection for
investors who hold partnership interests.
The Cayman Islands, like other juris-
dictions, has seen an increasing use of
segregated portfolio companies. These
companies allow for the creation of one
or more segregated portfolios in order

to segregate the assets and liabilities

of the segregated portfolio company

held within or on behalf of a segregated
portfolio from the assets and liabilities
of the segregated portfolio

company held within or

on behalf of any other

segregated portfolio
of the company.
These types of
structures
are con-
venient
for hedge
fund operators
and captive
insurers, as
investors in
one segregated
portfolio do
not bear the
risks of inves-
tors in another
segregated port-
folio within the
same segregated
portfolio company.
Investment vehicles
are used for many
purposes and, subject
to compliance with the

WINTER 2012

Companies Law and corporate gover-
nance documentation, the company can
remit capital or income earned to and
from the Cayman Islands. Provided busi-
ness is carried on in a legitimate manner,
the laws of the Cayman Islands do not
permit confidential information belong-
ing to the company or an individual to be
provided to third parties without the con-
sent of management and or shareholders.
When considering establishing
any structure to include incorporating
an entity in the Cayman Islands, the
promoter should not only take the ap-
propriate legal and regulatory advice in
the Cayman Islands, but they should also
obtain competent advice on the relevant
statutory provisions in their own jurisdic-
tion or in those jurisdictions which the
Cayman Islands entity is doing or will

do business.[3

1 The Bank of International Settlements
July 2011 Report

2 CIMA published information see website
www.cimoney.com.ky
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José Miguel Olivares

International Private Investment

and the Practice of Law

Memoirs of the Past

Until the early 1970s, the majority of
Latin American legal systems were very
restrictive to foreign investment, from
and towards private entities.

The average Latin American law
student had little or no interest in
studying or working abroad, since the
chances of achieving an international
law practice were few, and the majority
of them were tied to public law,
governmental banks or entities, or to
international diplomatic organizations.

The average private entrepreneur
from the northern hemisphere was
used to associating our continent with
red tape, bureaucratic sluggishness,
discretional powers of the authority,
restrictive licenses required for foreign
trade, discriminatory access to tax rates

or foreign exchange rates, etc.

Growth of International
Private Investment

Since those days, our countries (and

many other nations on other continents

as well) have been learning to welcome,
foster and protect foreign private
investment, and to encourage cost
efficient foreign trade. The countries
have adapted their economic systems
consequentially.

Speaking as a layman in economics,
these private equity investments in Latin
America have been positive for our
countries and hopefully will remain such
in the future.

As for Latin American lawyers,
this trend has strongly increased the
importance of international law practice,
and the number of potential clients
for Latin American law firms has also
experienced substantial growth.

Master of Laws studies in American
universities, or equivalent programs
in relevant European countries, have
become a standard for those Latin
American law graduates wishing to
develop a fruitful career in private law.
Practicing for some time at a foreign law

firm has become an important goal.

José Miguel Olivares is one of the two senior partners of the Grupo
Vial Abogados law firm in Santiago, Chile. Engaged in active law
practice since 1986, he has been very active in telecommunications,
mergers and acquisitions, estate planning and arbitration.
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All the above implies improvement
of the legal profession in our countries
that is obviously welcome.

The Contribution of the
Legal Profession

There is another contribution to this
process which would help both the host
countries and the incoming foreign
investors. The desks and computer
screens of any businessperson in the
northern hemisphere are constantly
flooded with much economic information
about our countries. Figures, statistics,
graphics and reports on GBP, bond
yields, interest rates, inflation rates,
stock markets, exchange rates and
many other economic facts, abound.
Universities, thinks tanks and investment
bankers, strive to keep that information
updated. Thus, lawyers should focus
on the Rule of Law, its present
accomplishment and the improvement
thereof, as our most relevant contribution
to strengthen the benefits and to reduce
the imperfect effects of foreign private
investment in our countries.

Since their early days in university,
lawyers learn that the law aims to

provide certainty and safety for human



relationships. Relationships between
our authorities or governments, our
local industrialists, financiers or
businesspeopl and our foreign investors
should not be excluded from this.

Validity of economic or financial
analysis of foreign investments
will also depend on the capability
of the respective legal system to
provide certainty and safety to those
entrepreneurial endeavors, especially in
the longer term.

This is the distinctive advice that
we lawyers should always provide to our
clients when assessing the capabilities of
our countries to serve as hosts of foreign
investments.

This approach goes beyond the
detailed descriptions of laws and
regulations available in as many “How
to do business” booklets and reports.
Obviously, we shall never disregard
knowledge and efficient management
of the tax and customs laws, of the
foreign investment statutes, of the
foreign exchange rules and of all other
legal tools that a foreign investor needs
to learn. This knowledge is necessary,
but not enough to achieve a relevant
professional performance.

The valuable analysis that only we
lawyers may primarily provide to our
foreign clients, is the accurate and
honest assessment of the actual abidance
of the law in our local institutions,
governments, courts, entrepreneurs,
etc. This analysis must be based
upon objective parameters leading to
professional conclusions. Lawyers’
concern over these matters is not only
a service for foreign clients, but also
an ethical duty towards our national
communities.

This contribution to the growth of
international private investment is part of
the essence of our professional training
and furthers the prestige and dignity of
the practice of law. | hope these ideas
become another distinctive characteristic
of Primerus lawyers, who share a
commitment to the Six Pillars that mark
the collective aims of this institution.

The Case of Chile

Chile has been subject to a thorough
review in these regards, by the World
Justice Project, while preparing their
2011 Rule of Law Index, released on
June 13, 2011.

I encourage you to visit the website of
the World Justice Project' and study this
very important document. The methods
and criteria of this report are certainly a
solid benchmark in regard to recording
and informing adherence to the Rule of
Law on a worldwide prospective.

There are three new institutions that
are specifically meant to reinforce the
Rule of Law in Chile, in addition to the
traditional courts and governmental
control agencies, which are granted full

legal recognition and operation in Chile.

The Court of Public Contracts
(Tribunal de Contratacion
Publica).

This was created in 2003 by Law N°
19.8862 as part of a general review
and update of the Chilean state. This
special court has free rein from all
state dependency and is not part of
the ordinary Chilean courts of justice.
Nevertheless it remains submitted to
the disciplinary authority of the Chilean
Supreme Court.

Its purpose is to reinforce the
guarantees of law abidance and
transparency within the contractual
activity of the state of Chile.

It has authority to learn and resolve
accusations or complaints against illegal
or arbitrary acts or omissions incurred
by state entities throughout tenders and
or related to the rejection or admittance
of State contractors in the respective
Official Registry.

The Council for Transparency

(Consejo para la Transparencia).
This is a nonprofit legal entity, submitted
to Public Law, created by Law N° 20.285
in 2008. Its purpose is to promote
transparency and grant access to all
citizens to state information, in order to

foster public trust in the state authorities.
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One of the main legal tools available to
the Council is the General Instructions
that it may issue, including requirements
of publicity and accessibility that are
mandatory for all governmental entities.

The Code of Ethics of the

Chilean Bar Association

The new Code of Ethics and the
Discipline Rules of the Chilean Bar
Association (Colegio de Abogados de
Chile A.G.) came into effect on August 1,
2011. They regulate the practice of law
in Chile and grant effective means for
complaints of the citizens in this regard.

Essentially, these rules establish
a Secretary Counsel who keeps initial
records of all complaints and supports
claimants with the preparation and
submission of written complaints.

An instructing lawyer who verifies
admissibility thereof, conducts the
investigation and, eventually, raises
the charges against the defendants. At
the top of the system there is a Court
of Ethics, whose members include the
Board of the National Bar Association,
plus 10 to 50 independent lawyers, all
of whom serve their positions pro bono.
This court works and resolves each
complaint through committees of up to
five members each.

Membership in the National Bar
Association of Chile is voluntary.
Precisely for this reason, membership
therein and submission to the
authority of the new Court of Ethics
are an important guideline to confirm
professional trust in Chilean lawyers.

Grupo Vial Abogados is proud that
one of its partners has been elected as
a member of the Court of Ethics of the
National Bar Association of Chile.[3

1 Botero, J and Ponce. A.(2011) “The World Justice
Project Rule of Law Index,” available online at:
www.worldjusticeproject.org
Ley de Bases sobre Contratos Administrativos de
Suministro y Prestacién de Servicios
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Ecuador: Finally a Competition Law

Background

At the end of the 1970s, Ecuador un-
derwent a reform process for return to
democracy, ending up in a referendum
approving the Political Constitution of
the Republic. Enacted in the year 1979,
the Ecuadorian Constitution set forth that
the economy’s organization and operation
must abide by the principles of efficiency.
Furthermore, the 1979 Constitution pro-
vided that any form of abuse of economic
power, including unions and groups of
corporations purporting to dominate na-
tional markets, eliminate competition or
arbitrarily increase profits, are prohibited
and punishable by law.

In spite of the constitutional advances
made in 1979, the competition law and
policymaking processes in Ecuador have
been sluggish. During the 1980s, the
implementation of a system for competi-
tion rules was virtually nonexistent. In

the 1990s and the first decade of the new

century, legal and constitutional reforms
were introduced for market liberation
and deregulation. The liberation process
focused on sectors involving the ex-
ploitation of natural resources and the
provision of public services; nonethe-
less, a comprehensive and complete set
of competition rules applicable to all
sectors of the economy was not provided.
Conversely, the amendments addressed
only certain regulated natural resource
and public service sectors, were dis-
perse and lacked content. Competence
over competition matters was afforded
to a plurality of authorities, which were
vested with limited investigation and
punishing powers.

In 2005, the Andean Community of
Nations issued the Rules for Protecting
and Promoting Free Competition in the
Andean Community (CAN Decision 608).
The community rules introduced the
prohibition of abuse of dominant position
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and anticompetitive agreements, the no-
tion of a single authority, and application
to all sectors of the economy. Although
Decision 608 took effect in Ecuador in
July 2005, it was only applied in year
2009, when Executive Decree 1614,
providing for the Rules for Application

of CAN Decision 608, was enacted. This
decree has turned out to be intrinsically
insufficient though, as it bears limitations
proper to the its rank within local legisla-
tion, to the extent that certain significant
aspects, 1.e., the power to investigate,
procedures and, particularly, penalties
and sanctioning powers, are subject to
the principle of reserve of law.

In 2008, Ecuador went through a new
reform process where a new Constitu-
tion was drawn up. The Constitution of
October 2008 (i) acknowledges the right
to have access to optimum quality goods
and services and to freely choose them;
(i1) guarantees the right to carry out eco-
nomic activities, the right to have access
to quality goods and public and private
services, provided efficiently, efficaciously
and under fair treatment; (iii) sets as one
of the trade policy’s objectives, to deter
anticompetitive practices, namely, in the
private sector, and other practices that
may affect market operations; (iv) places
on the State the obligation to regulate,
control and intervene, when necessary, in
commercial trade and transactions, (...)
to determine sanction mechanisms for
deterring private anticompetitive practices

or abuse of dominant position at the mar-



ket, as well as other unfair competition
practices, and; (v) establishes the State’s
duty to reduce distorted intermediation
and ensure market transparency and
efficiency, while fostering competition in
equal conditions and opportunities, which
are to be defined in the law.

Recently Enacted Legislation
On September 29, 2011, the Ecuadorian
legislature approved the Organic Law of
Market Power Control and Regulation
(LCPM, for its acronym in Spanish), en-
acted on October 13th this year. In line
with the current Constitution, the LCPM
prohibits abuse of dominant position or
market power, abuse of dominant posi-
tion in situations of economic depen-
dence, cartelization and unfair competi-
tion practices. It establishes an ex ante
notification system for the authorization
and control of economic concentration
operations; and provides for a scheme of
action of State and State aid. The LCPM
creates a single competition authority for
enforcing the law, with competence on all
economic sectors, a governmental body
with regulatory powers, and a procedural
and sanction framework for judging for-
bidden conducts as well as the offenses
listed in the law.

The application of the LCPM is
subject to the principles of nondiscrimi-
nation, transparency, proportionality and
due process. Prohibited conducts will
be judged on the basis of the principle
of rule of reason. For restrictive agree-
ments, the LCPM includes an exemption
for efficiency and the de minimis rule.
Furthermore, the LCPM will be applied
subject to the primacy of reality prin-
ciple. The LCPM applies to all economic
agents, understood as any person, wheth-
er natural or legal, public or private,
national or foreign, for profit or nonprofit,
currently or potentially doing business
in all or part of national territory, their
associations, and anyone carrying out
economic activities outside the country,
when their acts, activities or agreements
produce or may bear detrimental effects
on the domestic market.

The ex ante notification system for
concentration operations applies to
any integration or take over processes,
whether vertical or horizontal, at the
same or different relevant markets. The
application authority has the power to
reject, condition or authorize an opera-
tion that has been reported. Efficiency
gains are taken into account when
assessing potentially restrictive concen-
tration operations.

The State may define deliberate
restraints on competition in specific
cases, under conditions of copulative
compliance and for reasons of public
interest. Furthermore, State aides may be
granted in specific cases on a temporary
and exceptional basis. The application
authority has the power to oversee
compliance with the conditions justify-
ing the establishment of competition
restraints or the granting of State aids.

Sanctioning procedures may be
started ex officio or as a result of a
denunciation. Such procedures comprise
a denunciation admission stage, an
investigative and evidentiary stage, and
a stage for providing arguments and
settling the case. The competition
authority may implement precaution-
ary measures before, during or after the
procedure. The competition authority’s
ruling may be appealed at the adminis-
trative or court level, without entailing
the suspension of the ruling, unless a
bond equal to 50 percent of the sanction
is provided. Sanctions may run up to 8,
10 or 12 percent of the agent’s turnover,
depending on the character of the
offense. Certain sanctions are placed on
directors and managers. The authority
may apply coercive fines and correc-
tive measures, including structural and
behavioral remedies. Sanctions will be
applied in light of attenuating and ag-
gravating circumstances. The authority
may grant clemency and accept cessation
agreements. Cessation agreements do not
imply the removal of a sanction, unless
the market has not suffered adverse
effects for this reason. Within five years
from the final administrative ruling, the
accusing party may sue the offender
for damages at civil courts, following

common civil law rules. 2
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Marissa R. Garcia

Free Trade Agreement between
Panama and the United States

After several years of negotiations, the
Republic of Panama and the United
States of America have just ratified a
Free Trade Agreement for the purpose

of further developing and strengthening
bilateral trade structures and eliminating
tariff barriers between the two countries.

Trade agreements constitute liberal-
ization of trade of specific or of all kinds
of goods between signatory countries.

By becoming a signatory of this type of
agreement, countries gain a great reduc-
tion or complete elimination of existing
tariff and non-tariff barriers. In such
scenarios, to the extent determined in the
agreement, each country continues to be
sovereign in its own commercial policies
with the rest of the world.

The negotiations of this agreement
are the result of four presidential admin-
istrations in Panama, which involved
different political parties looking for
ways to strengthen and increase the com-
mercial relationship between Panama
and the U.S. Such negotiations involved

the presence of various sectors of the

Panamanian society. Particularly the
private sector was constantly making
proposals for conditions of the agree-
ments approved and now ratified.

It is important to consider that this
Trade Agreement seeks the creation of
new opportunities of access to an im-
mensely important international market
for the Panamanian private sector, which
made important contributions during the
negotiations of the Agreement.

Together with the private sector in
Panama, the Panamanian Ministry of
Commerce and Industry installed a com-
mission called “National Commission of
International Commercial Negotiations,”
formed by government employees and
representatives of the private sector. This
Commission took part in all the meet-
ings held for submitting and analyzing
proposals during the negotiations of the
Agreement.

In addition to the above, the content
of the Agreement was submitted to the
academic sector, working class leaders,

professionals, independent citizens and

Marissa R. Garcia is an associate at Quijano & Associates, where
she specializes in corporate law, commercial law, immigration and

intellectual property.
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the civil society in general. During this
process these sectors were given the op-
portunity to submit their proposals and
objections during the negotiations.

It was clearly understood that the
entire society had to be considered at the
time of negotiating this type of Agree-
ment, since it was to affect positively,
negatively, directly and/or indirectly
every sector of the society. As a matter of
fact, from the year 2004 more than 350
consultations have been made for the
process of negotiating with the U.S.

As a result of the ratification of this
Agreement, Panama and the U.S. will
substantially reduce the tariffs applied to
the bilateral trade of goods, services and
investments, and it will promote higher
standards of protection of rights related
to intellectual property, electronic
products and related industries, customs,
as well as dealing with disputes, among
many other things.

It is said that the importance of the
Free Trade Agreement between Panama
and the U.S. is based on the impact the
U.S. has on the economic and commer-
cial transactions conducted in Pana-
manian territory. The U.S. is our most
important commercial partner. In 2010
the U.S. imported $2,518 million USD
from Panama and Panama exported $211

million USD to the U.S.



The following should be mentioned

concerning commercial transactions

between Panama and the U.S.:

The commercial exchange between
Panama and the U.S. is constant.
Products are imported and exported
from and to both countries constantly.
Sugar, coffee and all kinds of products
of the sea are some of the popular
items which Panama usually exports

to the U.S.

The Colon Free Zone carries on a
strong commercial exchange with

U.S. companies.

The U.S. is one of the most important

clients of the Panama Canal.

Taking into consideration the above,

Panama will enjoy the following advantages

once the Agreement is implemented:

The commercial development possible
with a Free Trade Agreement is much
stronger than with the multilateral
rules established in the World Trade
Organization, since a wide space exists
in the multilateral framework used

for applying undercover restrictions

in commercial transactions. Such
restrictions may be avoided through

a Free Trade Agreement.

A system of commerce without specific
restrictions for investments creates a

positive environment for growth and for

the expansion of new opportunities for

business and related activities.

e As to the expansion of commercial
and economic activities between
Panama and the U.S., the Free Trade
Agreement enables Panama to be
in a better position for exporting
products to a country with more
than 300 million inhabitants, and
allows Panamanians the possibility
of enjoying products from the U.S. at

lower prices.

e Industries of third countries may
consider establishing in Panama in
order to take advantage of the benefits
Panama shall gain by the ratification

of this Agreement.

Is this Agreement the solution for
problems the countries currently face?

Certainly, a Free Trade Agreement
with the U.S. is a valuable tool of com-
mercial policies to promote commerce
between the U.S. and Panama and to gen-
erate economic growth and development.
However, agreements are not by them-
selves the solution to all the problems;
instead, they are an important piece of the
macroeconomic politics of the country.

The ratification of this Agreement
brings positive expectations to certain
sectors of the country; however, the
agricultural sector is concerned about the
benefits this Agreement may bring since
they are not prepared for its implementa-
tion in Panama.
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They doubt that in a short term they
might be able to compare themselves
positively to the productivity of the U.S.’s
agricultural sector, which enjoys consid-
erable subsidies and other benefits from
the government, making many products
extremely competitive.

A large amount of products from the
U.S. will not have tariffs to pay upon
the implementation of the Agreement,
leaving Panamanian producers with a
short time to manage how they are going
to compete with the products imported at
more accessible prices.

In reply to such concern, Panama-
nian authorities have already considered
the development of a logistic in ports,
airports, streets, customs and migration
in order to make the country a place in
which products can be manufactured
and produced at low prices to be more
competitive and for exporting to the U.S.
as well.

The Panamanian Government must
keep supporting the small entrepreneurs,
especially in the agricultural sector, in
the areas of finance, education, technol-
ogy, and development of their processes
in order to be able to profit from the ad-
vantages of the possible benefits that the
Free Trade Agreement creates, increase
their possibilities to compete, and access
the new market.

The main challenge for Panama will
be the adaptation of the agricultural sec-
tor to be more competitive and capable
of selling quality products at the level of
countries that can produce at lower costs.

The implementation of this Agreement
has several benefits for Panama as well
as several challenges, and the positive or
negative form of acceptance of them shall
depend on how it is evaluated. The truth
is that for the effectiveness of agreements
of this type, both countries must receive
benefits from them at the same scale or
at least at a very similar scale. We will
only be in the position to determine if the
Agreement was positive or negative for
Panama when enough time has passed
and the effects of the Agreement can be
appreciated in all sectors of the local
economy. I3
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Mihaela Cracea

Cross Border Employment:
A Guide for Foreign Workers in Romania

The access of foreign citizens to the
Romanian employment market is
recognized by domestic laws and has
been proven to be a very dynamic and
valuable influx channel providing a
highly qualified and trained work force.

The most demanding industries for
skilled foreign work force in Romania
are, broadly, the automotive industry,
telecommunications, trade and petroleum
industry, etc. While the most desired job
positions are CEO, CFO, sales managers,
marketing managers, supply planning
manager, as well as the technical
positions of engineer, operations
specialist and others.

Moreover, multinational companies
are frequently appointing employees
of the parent companies as directors of
their Romanian subsidiaries. In most
of the cases, they decide to relocate the
directors to oversee the development
and all the activities of the subsidiary
company, and sometimes they apply
to obtain a residence permit for such
directors in Romania.

Factors including how easy it is
to access the Romanian employment

market, how many documents need to be
submitted to public authorities, and how
long and time consuming the procedures
are, vary depending on the type of
residence you want to obtain for foreign
citizens. (In this article, the term “foreign
citizen” refers to citizens outside UE/
SEE/Swiss Confederation. The citizens of
the latter are assimilated with Romanian
nationals and benefit from the same
treatment with regard to access to the
Romanian employment market.)

Consequently, in relation to foreign
citizens, the most commonly used
procedures are those related to the
following types of residence permits:

(i) for commercial activities; (ii) as
director of a Romanian companys (iii) for
assigned employee; (iv) as employee of a
Romanian company.

The common feature of all the above
types of residence permits is the initial
term of validity, which is one year.
Further extensions, where possible, are
also provided for successive terms of
one year.

In other words, in order to maintain

the right of residence in Romania for

Mihaela Cracea is a managing associate at Pachiu & Associates in

the labor and employment practice area.
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more than one year, irrespective of the
type of such residence, foreign citizens
are required to apply each year for the
relevant extensions.

Regarding the differences between
the above options, although we are
not aiming here to provide a detailed
description of each procedure, we will try
to provide an overview of the essential
features of such procedures, in terms of
the main conditions to be accomplished
when accessing them.

The residence permit for
commercial activities is open to the
shareholders of Romanian companies,
either limited liability companies or
joint-stock companies.

The approval of the Romanian Centre
for the Trade and Foreign Investments
Promotion (RCTFIP) is the main and
preliminary condition for obtaining the
residence permit as shareholder of a
Romanian company.

Such approval is issued under the
following conditions: the value of the
shares the applicant owes within a
Romanian company is at least EURO
100,000, if the company is a limited
liability one and of EURO 150,000 if
the company is a joint-stock company.
Moreover, the applicant is required
to submit a 12-month business plan
regarding the development of such
a Romanian company. For further



extensions of the residence permit,
proof that the applicant has actually
implemented the business solutions
outlined in the business plan and that

it has created at least 10 job positions
within the company (for limited liability
companies) and at least 15 job positions
(for joint-stock companies) is an
important requirement.

The second type of residence permit,
namely the residence permit as
director of a Romanian company, is
obviously open to the directors registered
with the Romanian Trade Registry. The
most important restriction of this type of
residence permit is related to the number
of directors of the same company able
to obtain such residence permit. Only
one director may obtain this permit.
Moreover, this director must not have
been a shareholder within the company
or within any other Romanian company
in the past two years. Further, it is
mandatory for the company to have a
share capital of at least EURO 50,000. or
to have acquired technology with a value
of at least EURO 50,000. Fulfilment
of such conditions is also required for
all further extensions of the residence
permit.

The third type of residence permit
is the residence permit for assigned
employees. The employees’ assignment
from a foreign company to a Romanian
one is, in most of the cases, an intragroup
practice. Foreign citizens, employed
with a company from their home country,
are usually assigned to a Romanian
company pertaining to the same group of
companies in order to support a specific
business division of the host company in
relation to which they have previously
acquired significant expertise.

Such residence permit implies, as
a preliminary step, the recognition by
the Romanian Ministry of Education of
the assigned employee’s professional
education.

This certificate of recognition is
one of the documents which should
be submitted for obtaining the work
authorization as assigned employee.
Absent such work authorization, no

residence permit can be granted.

The most important documents that
need to be submitted to the Romanian
authorities for obtaining the work
authorization are, in addition to the
recognition certificate, the services
agreement executed between the assignor
and assignee companies, the assignment
order, the criminal record of the
employee, the fiscal certificate proving
that the Romanian company has no
outstanding payments to the Romanian
public budget.

The downside of this type of
residence permit is that it cannot be
renewed. It is valid only for one year.

The fourth type of residence permit,
and the most common one, applies to
the employment of foreign citizens by
Romanian companies.

Although more difficult to obtain, it
might be renewed on yearly basis, for an
unlimited period of time.

The preliminary procedures are the
same as for the residence permit for
assigned employees, with one additional
requirement which implies a specific

recruitment procedure to be carried out

by the Romanian employer.
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Such procedure is meant to verify if
the position for which the foreign citizen
is going to be hired might be occupied by
a citizen of UE/SEE/Swiss Confederation.

In this respect, the company should
notify the Labour Force Agency in
relation to the vacant position, asking
if any citizen of UE/SEE/Swiss
Confederation with a proper qualification
is recorded in their dabatase and is fit for
the envisaged position. After perfoming
the necessary searches within its internal
database, the Labour Force Agency will
issue a certificate attesting the vacancy
of the position or, on the contrary, will
inform the company that a citizen of
UE/SEE/Swiss Confederation has been
identified as suitable for that specific
job position.

Although all the above procedures
might be perceived, to some extent,
complicated and time consuming, if
the legal terms are observed and the
documents have the accuracy required
by the legal provisions, the obtainment
of either of the above types of residence
permits might become flexible and easy
to accomplish. [
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Irene Christodoulou

The Cyprus Holding Company from
an International Investor’s Point of View

Why Cyprus?

Cyprus’ strategic location has been a key
feature in its development into an inter-
national business center. In combination
with the island’s excellent infrastructure,
a legal system based on English com-
mon law, high quality of life and low cost
of living, shared with its well-educated
labor force, good industrial relations and
munificent tax incentives, Cyprus is now
deemed and ranked as an ideal business
center.

Introduction to the Cyprus
Holding Company

Holding companies are set up as the
vehicle to hold investments in a subsid-
iary or associate company. Their primary
income derived from their holding activi-
ties is dividend income and profits from
the disposal of their investments, mainly
shares.

Matters relating to the holding activi-
ties, which are set out in this article, are
considered to be the main criteria for the
selection of a prime location to set up a
holding company in conjunction with the

particular circumstances of the investor.
Such matters for setting up a holding
company include:

e Incoming dividends remitted by the
subsidiary to the holding must either
be exempted from or subject to low
withholding tax rates relying on any
applicable foreign legislation or any
applicable double tax treaty. Fur-
ther, any dividend income received
by the holding company must either
be exempted from or subject to low
corporate income tax rates in the
holding company’s jurisdiction. Also,
outgoing dividends paid by the hold-
ing company to its ultimate share-
holders must either be exempted
from or subject to low withholding
tax rates. Equally, profits realized by
the holding company on the sale of
shares in the subsidiary must either
be exempted from or subject to a low
rate of capital gains tax.

e Other additional tax considerations,
which may identify whether a particu-
lar location is suitable for a hold-
ing company to be established may

Irene Christodoulou is senior manager lawyer and head of the
corporate division of Kinanis LLC. She provides legal advice in relation
to all corporate law matters, with particular expertise and experience
in taxation, mergers and acquisitions, corporate finance, corporate
reorganization, general legal advice and commercial law.
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include for instance, the existence of
flexible re-organization rules, group
relief and possibility of losses to be
carried forward; the existence of Con-
trolled Foreign Company (CFC) rules;
the existence of thin capitalization
provisions and the ability to obtain
interest deduction as an expense in
full; the possibility of re-domiciliation
to other jurisdictions and the possi-
bility of listing in international stock
exchanges. Moreover, additional con-
siderations may include any favorable
provisions regarding the taxation of
interest and royalties, whether any
withholding taxes are payable on
interest and royalties, whether there
is any obligation of the company to
be registered with the VAT authori-
ties of the particular jurisdiction, the
taxation of assets which have been
distributed and applicable liquida-
tion provisions, tax rates in respect
on other such income and lastly, any
stamp duty law that may apply.

Having in mind the above consider-
ations, jurisdictions which provide some
or all of the above criteria at low tax rates
are considered to be prime locations for
such holding companies — Cyprus being
one of these prime locations.



The Cypriot Tax Regime for
Holding Companies

The favorable tax regime of Cyprus is
ideal for investors wishing to set up a
holding company. Cyprus has signed an
extensive number of double tax trea-

ties with countries not only within the
European Union but also outside of

it. Within the sphere of the European
Union, the Parent Subsidiary Directive is
applicable.

¢ Incoming dividends - Withholding
tax in foreign jurisdiction:

A first criterion that a holding com-
pany will need to satisfy is the ability to
extract dividends from its subsidiaries
at a zero or low tax rate. The Cypriot
holding company achieves this with the
extensive double tax treaties that Cyprus
has signed and which are applicable both
to countries outside the EU or within the
EU. Within EU countries in which the
Parent Subsidiary Directive (PSD) is not
applicable, then the relevant Double Tax
Treaty (DTT) if one exists will apply.

Even if the DTT or the PSD are not
providing sufficient protection or if their
criteria are not met for implementation,
Cyprus applies unilateral tax credit relief
in the form of tax credit by operation of
its local laws.

¢ Qutgoing Dividends
Dividends payable by a Cypriot resi-

dent company to its foreign shareholders
(whether a company or individual) are
not subject to any withholding tax in
Cyprus.

The non-resident shareholder of a
Cyprus company receives the dividends
free from any withholding tax. Effective-
ly, Cyprus provides full exemption on the
payment of dividends to its non-resident
shareholders giving Cyprus an actual
advantage over other traditional holding
jurisdictions.

If the person receiving the dividend
is a Cyprus resident, then withholding
tax is payable at a rate of 17 percent.
There is no withholding tax on dividends
payable from one Cyprus tax resident
company to another Cyprus tax resident
company. The relevant legislation pro-
vides for deemed distribution of divi-
dends every two years in the case of tax
resident shareholders.

According to Cypriot tax legislation,
foreign dividend income received in
Cyprus by a Cyprus tax resident com-
pany will not be taxed under the Income
Tax law but under the special contribu-
tion of the Defense law.

Effectively, there is full tax exemp-
tion upon income tax-dividends received

from Cyprus companies (either resident
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or non-resident) or dividends received
from overseas companies (foreign) do not
bear any corporation tax. Additionally,
there is no special defense contribution
tax on dividends received from another
Cyprus resident company.

There is full exemption from any type
of tax on profits from the sale of titles
(shares, bonds, debentures, and found-
ers’ shares) as well as full exemption
from any capital gains tax from profits
realised from the disposal of titles.

Effectively, any profits from the
disposal of titles are free from any taxa-
tion in Cyprus unless the company is the
owner of immovable property in Cyprus.

In conclusion, the new Cypriot tax
legislation has created a unique envi-
ronment for holding companies. It has
introduced numerous advantages making
Cyprus a prime holding location in the
international field of holding regimes. I3
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Yun-Jae Baek

Asia Pacific

Foreign Direct Investment In Korea

I. Concept of Foreign Direct
Investment

In Korea, Foreign Direct Investment
(“FDI”) refers to the investment made
by a foreigner with the goal of establish-
ing continuous economic relations with
and participating in the management of
a Korean corporation or a company run
by a national of the Republic of Korea.
FDI differs from ordinary investment,

in that it is designed to exercise sub-
stantial influence over management of a
company. FDI also means an investment
made to create wealth via the transfer of
tangible or intangible assets, such as in-
tellectual property rights and real estate;
and where a foreigner purchases stocks
or shares of a domestic company for the
purpose of participating in the manage-
ment. FDI is regulated by the Foreign
Investment Promotion Act.

Il. Types of Foreign Direct
Investment

FDI includes (i) acquisition of shares or
stocks of a Korean corporation or a com-
pany run by a national of the Republic of
Korea, (ii) supply of a long-term loan to a

foreign-invested corporation, (iii) a con-

tribution to a non-profit corporation, etc.

1. Acquisition of Shares or Stocks of a

Domestic Company
Acquisition of shares or stocks of a
domestic company refers to a case in
which a foreigner purchases shares or
stocks of a Korean corporation (including
a Korean corporation in the process of
being established) or a company run by a
national of the Republic of Korea, for the
purpose of establishing a continuous eco-
nomic relationship with and participating
in the management of the said Korean
corporation or company.

Under the Foreign Investment Promo-
tion Act, FDI should meet the following

conditions:

e The amount of investment should be
100 million won or more.

e A foreigner should own 10 percent or
more of either the total number of vot-
ing stocks, or the total equity invest-
ment. (Foreign Investment Promotion

Act 2-2)

If the number of relevant investors
is two or more, each should meet the
above conditions. The foreign investment

Yun-Jae Baek is a founding partner of Hanol Law Offices in
Korea, where he practices in the areas of corporate law, mergers
and acquisitions, corporate finance, foreign investment and
international arbitration. He is selected as one of the best lawyers
in Korea by the Legal 500 in Asia in mergers and acquisitions and

international arbitration.
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ratio is measured when the investment is
completed (Foreign Investment Promo-
tion Act 2-3). However, when a foreign
investor of a registered foreign-invested
company makes an additional invest-
ment, there is no limitation in the amount
and ratio. The investment, stated in the
foregoing sentence, should include the
possession of shares by a foreign inves-
tor, following the capitalization of legal
reserves by a foreign-invested company
(Article 2 (3) of the Enforcement Decree
of the Foreign Investment Promotion Act,
taken into effect on October 6, 2010).
Although there are no exceptions in
regard to the investment amount, excep-
tions may be allowed for the foreign
investment ratio. Even if the foreign
investment ratio is less than 10 percent
with the amount of the foreign invest-
ment being 100 million won or more, the
investment may be exceptionally quali-
fied as FDI in one of the following cases.

* A contract for dispatching or electing
officers;

e A contract for delivery or purchase
of raw materials or products for the

period of one year or more; and

* A contract for furnishing or introduc-
ing technology, or for joint research

and development



2. Long-Term Loans

FDI includes loans with maturity of not
less than five years, which is supplied

to a foreign-invested company by (i) an
overseas parent company of the foreign-
invested company, (ii) a foreign investor,
or an enterprise with capital investment
relationship with the investor in an over-
seas parent company of the foreign-in-
vested company or (iii) a foreign investor
(based on the period for loan specified in
the loan contract that has been made for
the first time).

3. Contribution to a Non-Profit
Corporation
A contribution to a non-profit corpora-
tion is recognized as a foreign investment
when the non-profit corporation has in-
dependent research facilities in the field
of science and technology, and meets the
conditions as provided in the Foreign
Investment Promotion Act and the other

relevant laws.

lil.Procedure for the Foreign
Direct Investment

Foreign investment procedures consist of
foreign investment report, remittance of
investment fund, registration of incorpo-
ration and business, and registration of a

foreign-invested company.

1. Foreign Investment Report

A foreign investor or an agent may report
their investment at Invest KOREA (KO-
TRA), Korea Business Centers (KBC)

of KOTRA, headquarters and branches
of domestic foreign exchange banks, or
domestic branches of delegated foreign
banks. The reporting person should be a
foreign investor or its agent. The process-
ing period for a foreign investment report

is just one day.

Where a foreigner intends to make

an investment by means of purchasing
stocks newly issued by a Korean corpo-
ration or a company run by a national

of the Republic of Korea, the foreigner
should report such fact in advance (pre-
report). In such case, the following basic

documents are necessary:

e Two copies of the report form of
foreign investment by acquisition of
newly issued stocks;

e Documents certifying a foreign inves-
tor’s nationality

Where a foreign investor makes
an investment in kind with the capital
goods, a foreign investor is required to
apply for the examination and confirma-
tion of the specification of the imported
capital goods prior to customs clearance,
after reporting the foreign investment by
acquisition of newly issued stocks, ete.

Where a foreigner intends to make
an investment by acquisition of stocks
which have already been issued by a
company run by a national of the Re-
public of Korea or a Korean corporation,
he/she should report the fact in advance
(pre-report).

Where an overseas parent company
of a foreign-invested company, a foreign
investor, or an enterprise with capital
investment relationship with the overseas
parent company or the investor intends
to make a foreign investment in form of
long-term loans with maturity of not less
than five years supplied to the foreign-
invested company, the foreign investment
shall be reported in advance (pre-report).
In such case, the following documents

are required:

e Two copies the report form of the for-

eign investment in form of long-term
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loans (A letter of attorney should be
included in case an agent reports the

foreign investment.)
e Copy of the loan contract

e Documents certifying the capital in-
vestment relationship, and documents
certifying the lender’s nationality

2. Investment Fund Remittance

In principle, investment funds should be
remitted through a foreign currency bank
under the name of the foreign inves-

tor. Funds from domestic sources are

not recognized as foreign investments.
In the process of paying up for stocks,

a bank issues a certificate of paid-up
stocks (required in case of registration
of incorporation) and a certificate of
foreign currency purchase (required in
case of registration of a foreign-invested
company).

3. Registration of Incorporation and
Business
A foreigner should get required docu-
ments to register incorporation and
business at a jurisdictional court and tax
office. When registration of incorporation
and business is completed, a new com-
pany becomes a legally valid corporation.
A bank requests required documents and
transfers paid-in capital to the account of

the newly established corporation.

4. Registration of a Foreign-Invested
Company

A foreign investor (or an agent) or a

foreign-invested company should register

the foreign-invested company at delegat-

ed authorities within 30 days after the

occurrence of any of the following cases.

Then all the necessary procedures for the

FDI should be deemed completed. [
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An Introduction to the Japanese Lease Law

Non-Japanese clients who are entering
into a lease contract for an office space
or a residence often find it difficult to un-
derstand the provisions in the contract.
Some provisions of the law are mandatory
despite the stipulations in a lease con-
tract. In this article, we offer guidance
on certain items in a lease which often
confuse non-Japanese clients. The main
sources of Japanese law on real estate
lease are the Act on Land and Building
Lease (shakuchi shakkka ho) (the “Act”)
and the Civil Code (minpo).

Standard Lease vs.

Fixed-Term Lease

A “standard lease (futsu chintaishaku)”
refers to a lease with generally a term of
one or two years, renewable. A “fixed-
term lease (teiki chintaishaku)” refers
to a lease with a fixed term, e.g., three
years, non-renewable.

Under the Act, a lessor of a standard
lease may not reject a renewal of the term
unless the lessor has “justifiable reasons
(seito jiyu)”. The justifiable reasons are
determined by taking any relevant facts
into consideration, such as the necessity

for the lessor to use the building, current

conditions of use by the lessee, and the
payment of compensation by the lessor.
If the lessor lacks any justifiable reason,
the lease is deemed as renewed with the
same conditions; provided that the term
of the lease becomes “unspecified”. A
standard lease with unspecified term may
be terminable by notice of a lessor with a
grace period of six months, but the lessor
must again have justifiable reasons for
the termination.

For a fixed-term lease, the Act
requires a lessor to provide a written
statement of non-renewable nature with
a lessee when entering into a lease
contract. The Act also requires the lessor
to give notice of termination to the lessee
one year to six months prior to the end of
the term.

Termination

In general, unless otherwise specified
in a lease contract, parties to a standard
lease may not terminate the lease until
the term expires.

Also, parties to a fixed-term lease may
not terminate the lease until the term
expires. Under the Act, however, a lessee
of a residence of smaller than 200 square

Shinji ltoh focuses on finance and real estate transactions. He has
represented numerous Japanese and international clients in a broad
range of financing matters, including synthetic notes, ship finance,
fund formations, innovative real estate finance transactions, property

acquisitions and development projects.
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meters may terminate the fixed-term
lease if he/she has unavoidable reasons
such as transfer of work place, medical
treatment or care of his/her relatives.

The case law has developed a “doc-
trine of destruction of the confidential
relationship (shinraikanket hakat no
hori)”. The doctrine restricts a lessor of
a standard lease or a fixed-term lease
from exercising its termination right for
a reason of a breach of contract or any
default event specified in the contract,
unless such reason is tantamount to a
destruction of the confidential relation-
ship. For example, if a lessee fails to pay
rent for one or two months, a lessor may
not exercise its termination right under
the contract. Under the doctrine, a court
would not find that such failure would
be tantamount to a destruction of the
confidential relationship.

Rent

Parties may stipulate the rent on which
they have agreed in the lease contract.
Under Article 32 of the Act, a lessor or
a lessee may claim increase or decrease
in the rent if it becomes inappropriate
due to increase/decrease in tax or other
costs, changes in economic environment
such as appreciation or depreciation of
the asset value, or when compared with
the level of the rent of the buildings of
neighboring area. Typically, such a claim
is settled through a court process.

If a contract of a standard lease stipu-
lates no increase in the rent for a certain



period, Article 32 of the Act does not ap-
ply to such standard lease. If a contract
of a fixed-term lease stipulates provi-
sions relating to amendment to the rent
(including a provision not to increase

the rent), Article 32 of the Act does not
apply to such fixed-term lease.

Security Deposit

Usually, a lessee is required to make
deposit of money (shiki-kin) with a lessor
to secure obligations of the lessee under
the lease contract. The amount of such
security deposit is typically two to three
months’ rent for a residence, and six to
twelve months’ rent for an office, but may
vary depending on the area, the class

of the building and so on. The security
deposit is only returnable after the lessee
has evacuated the leased space, minus
any costs (such as cleaning) incurred

by the lessor for the recovery. There is
no legal obligation for a lessor to keep
the security deposit in safe custody; so a

Wiy
lessee may need to confirm with a lessor _ L
. . Lo T

whether it will cause any guarantee of a . Vil

third party or any insurance to be avail-

able to secure the security deposit.

Commission

It is a standard practice that a lessee
pays certain amount of money (typi-
cally in the same amount of the security
deposit) to a lessor when they enter into
the lease contract. This money is called
a commission or “thank-you money
(reikin)”, which is non-refundable.

In the downward trend in the leasing
market, it appears that an increasing
number of lessors would require little or
no security deposit and/or commission.
Usually, a licensed real estate broker
acts as an intermediary between a lessor
and a lessee. A lessee is required to pay
a brokerage fee, which is regulated under
the Building Lots and Buildings Trans-
action Business Act (takuchi tatemono
torthikigyo ho). Under such Act, the
broker must deliver an “explanation
sheet of important matters (juyo jiko set-
sumeisho)” to a lessee, which describes
detailed information on the building and

the lease.ld
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Primerus 2011 Community Service Award Winner and Finalists

“We are a collection of individuals who believe that
one of our obligations is to give back to the community.”

— Michael Quinn

If you want to hear how a law firm’s
community service efforts can
make a profound difference in a
community, talk to the executive
director of DuPage (Illinois)
Habitat for Humanity.

Sarah Brachle will tell you about
the hundreds of hours attorney
Michael Quinn of Kubasiak,
Fylstra, Thorpe & Rotunno, P.C.
has donated — and how the firm’s
work ensured one family who lost
their mother to breast cancer could
stay in their home.

Thanks to their efforts with
Habitat for Humanity, as well as
other nonprofit groups, Kubasiak,
Fylstra, Thorpe & Rotunno of
Chicago, Illinois, won the 2011
Primerus Community Service
Award, as announced at the
Primerus Annual Conference
in October. Primerus names
two finalists in addition to the
winner. This year’s finalists are
Rothman Gordon of Pittsburgh,
Pennsylvania, and Hull Barrett, PC
of Augusta, Georgia.
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Kubasiak, Fylstra,

Thorpe & Rotunno

From September 2010 to September
2011, this law firm donated more than
300 hours of legal work to DuPage
Habitat for Humanity, located in the
western suburbs of Chicago. Led by
the efforts of Michael Quinn, the firm
provided legal counsel for a range of
projects, including multifamily real
estate development, single-family
closings, donations of land and property
and the purchase of an office building.

“[The firm] has responded quickly
and professionally to any request for
assistance, despite the fact that we have
never paid for their services,” Brachle
said.

Quinn said his relationship with
Habitat for Humanity began when he
was working at another law firm and
learned they were seeking an attorney
with expertise in real estate, land use
and environmental law. “I do all three, so
I figured it was fate,” Quinn said. Since
then, he has become a believer in the
program, which “provides desperately
needed housing in a community where
otherwise there wouldn’t be any options
like that.”

According to Brachle, Quinn’s
support was instrumental in keeping
one family together. One homeowner —
a single mother with three children
who worked as a teacher — died one
year after purchasing her home due to
complications from breast cancer. Her
sister assumed guardianship of the

children and estate. The firm’s attorneys
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helped Habitat work with the court-
assigned attorney for the children, the
County funders and the family to find

a solution that allowed transferring the
home to the sister. “This has been a
long process that would have cost us
thousands of dollars in legal fees, but
instead, at no cost [the firm] has ensured
that family can stay together despite a
terrible loss,” Brachle said.

Quinn said he was most proud of the
firm’s award application, though, because
it reflected the dedication of nearly all
the firm’s attorneys to community service.
“We are a collection of individuals who
believe that one of our obligations is to
give back to the community,” Quinn said.

The firm’s other community service
efforts include:

* Doug Hewitt organized, supervised
and participated in a mentoring
program for at-risk boys at the
Marillac Social Center on Chicago’s

west side for more than 15 years.

¢ Bernie Peter handles food stamp
cases for the Legal Assistance

Foundation of Chicago.

e Dan Kubasiak has served as a board
member of the Poshard Foundation
for Abused Children since its
formation in 1999,

e David Shaffer has raised money to
create an exhibit a film about the life
and work of the late Rev. James J.
Close, a Roman Catholic priest and
the long-time president of the Mercy
Home for Boys and Girls.



Rothman Gordon
When the Pittsburgh Marathon is held
this May, it is thanks in part to the

community service work of Rothman

Gordon. The marathon was cancelled
in 2004 when the lead sponsor pulled
out and the city was on the verge of
bankruptcy. Rothman Gordon attorney
Louis Kushner was instrumental in
bringing it back, serving as chair and
president of the marathon board until
the marathon was back on. He continues
to serve as Chair as the revived marathon
begins its fourth year. The law firm
also provides pro bono legal advice to
the race, helped draft their 501(c)(3)
application to obtain charitable exemp-
tion and continues to attend board
meetings, review and/or draft sponsor
contracts and provide labor and employ-
ment counsel, free of charge.

The firm also supports Big Brothers/
Big Sisters of Greater Pittsburgh,

Habitat for Humanity, Neighborhood
Legal Services Association and Squirrel
Hill Health Center, in addition to other

organizations.

Hull Barrett
While the attorneys of Hull Barrett have
always been community service-minded,
in recent years the firm increased their
giving efforts in honor of one of their own.
In 2009, Brennan, the son of Hull
Barrett attorney Tara Rice Simkins and
grandson of attorney Patrick Rice, was
diagnosed with acute myeloid leukemia
on the eve of his 8th birthday. After four
bone marrow transplants and spending
three birthdays in a row in the hospital,
the family returned home from St.
Jude’s Children’s Research Hospital in
Memphis, Tennessee, in August 2011,
excited to have fought off the disease.
Since Brennan’s first diagnosis, the
family founded the Press On Foundation
and raised close to half a million dollars
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to fund cancer research. Press On
provides funding to cancer treatment
trials that are ready to go into final test.
Employees of the firm rallied around
the effort by raising money, making and
distributing bumper stickers, wearing
wrist bands with Brennan’s name on
them, holding two Dress Down to Press
On fundraising days, forming a team for
the 2011 Relay for Life and participating
in the bone marrow registry drive.

In addition to helping fight childhood
cancer, the firm also has supported Lee
National Denim Day for breast cancer,
American Red Cross tornado relief,
Golden Harvest Food Bank, and the
Salvation Army’s Kroc Center.

Please join us in congratulating these
fine Primerus law firms for their work
and for exemplifying the Community
Service pillar to all Primerus members. [2

65



Primerus Institutes and Practice Groups

The International Society of
Primerus Law Firms contains
three main institutes, allowing
clients and attorneys to gather
for educational and social events
including conferences, webinars
and conference calls.
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The Primerus Business Law Institute
(PBLI) brings together top-quality law
firms to meet the challenges businesses
face in a global economy. With broad

legal expertise in locations around the
world, the PBLI offers the same resources
as large law firms, along with the value
businesses today demand. PBLI member
firms are based in countries and territories
including Argentina, Australia, Belize, Brazil,
British Virgin Islands, Canada, Cayman
Islands, Chile, China, Cyprus, Ecuador,
Egypt, England, France, Germany, Greece,
Guatemala, Hungary, India, Ireland, Italy,
Japan, Mexico, Nigeria, Panama, Puerto
Rico, Romania, South Korea, Switzerland,
Taiwan, The Netherlands, United States,
and Turkey. If you’re seeking an attorney
outside the United States, the PBLI has the
experienced, trusted legal advisors you
need to thrive in a global economy.

The Primerus Consumer Law
Institute (PCLI) is a group of plaintiff
and consumer law firms dedicated to
meeting the needs of their clients. With
broad expertise and law firms in multiple
jurisdictions, PCLI members share a
commitment to continuing legal education,
knowing that improving their expertise
helps them win cases for clients.

The Primerus Defense Institute (PDI)
includes more than 800 of the world’s
finest independent defense attorneys

with expertise in nearly every aspect of
corporate defense litigation. Formed for
the purpose of lowering business litigation
costs and reducing clients’ exposure to
liability, the PDI is a valuable resource

for corporations seeking outside counsel
around the world.
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Primerus Practice Groups

In addition to its three main institutes —
Primerus Business Law Institute, Primerus
Consumer Law Institute and Primerus
Defense Institute — Primerus also has
organized several practice groups to allow
members to better serve clients. Practice
groups allow attorneys to offer clients big
law firm resources for reasonable fees.

Primerus Practice Groups are:
e Bankruptcy
e Commercial Law
¢ Energy and Environment Law
e Family and Matrimonial Law
e |nsurance Coverage and Bad Faith
e |ntellectual Property
e |nternational Dispute Resolution
e |nternational Operational Services
e |nternational Transactional Services
e Labor and Employment
e Liquidation of Commercial Debt
e Premises Liability — Retail, Hospitality,
Entertainment Liability
e Product Liability
e Professional Liability
e Real Estate
e Securities
e Transportation
e Workers’ Compensation

For more information about each Practice
Group, visit www.primerus.com and click
on Resources.



2012 Member Locations — International Society of Primerus Law Firms
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United States
Alabama (1)
Arizona (1)
Arkansas (1)
California (12)
Colorado (3)
Connecticut (3)
District of Columbia (3)
Florida (11)
Georgia (4)
Hawaii (2)
lllinois (4)
Indiana (2)

lowa (1)

Kansas (1)

Kentucky (3)
Louisiana (4)
Maine (1)
Maryland (1)
Massachusetts (2)
Michigan (8)
Minnesota (3)
Mississippi (2)
Missouri (6)
Nebraska (1)
Nevada (2)

New Jersey (4)
New York (7)
North Carolina (7)
Ohio (7)

Oklahoma (5)
Oregon (2)
Pennsylvania (4)
South Carolina (5)
Tennessee (4)
Texas (11)

Utah (2)

Virginia (2)
Washington (4)
West Virginia (1)
Wisconsin (2)

WINTER 2012

Argentina
Australia

Belize

Brazil

British Virgin Islands
Canada
Cayman Islands
Chile

China

Cyprus

Ecuador

Egypt

England

France
Germany
Greece

Guatemala
Hungary
India
Ireland

Italy

Japan
Mexico
Nigeria
Panama
Puerto Rico
Romania
South Korea
Switzerland
Taiwan

The Netherlands
Turkey
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1 20 1 2 Cal endar Of Eve ntS Scan this with your smartphone

to learn more about Primerus.

January 18-20, 2012 - Primerus Young Lawyers Section Deposition Skills Workshop
Miami Beach, Florida

February 1-5, 2012 — Primerus Consumer Law Institute Winter Conference
San Juan, Puerto Rico

February 10,2012 — Midwest U.S. Regional Members Meeting
Cleveland, Ohio, hosted by Schneider, Smeltz, Ranney & LaFond

March 1-2, 2012 - Primerus Defense Institute Transportation Seminar
Las Vegas, Nevada

March 9, 2012 — Western U.S. Regional Members Meeting
Phoenix, Arizona, hosted by Burch & Cracchiolo

March 23-24, 2012 - Latin America & Caribbean Chapter Members Meeting
Santiago, Chile, hosted by Grupo Vial Abogados

o March 30, 2012 - Northeast U.S. Regional Members Meeting
(111 - New York, New York
(1114

'.mm
L]

April 19-22, 2012 - Primerus Defense Institute Convocation
San Diego, California

May 20-23, 2012 - International Council of Shopping Centers Recon Academy
Las Vegas, Nevada
Primerus will be a corporate sponsor

May 20-22, 2012 - Truckload Carriers Association Safety & Security Meeting
Norman, Oklahoma
Primerus will be a corporate sponsor

June 21-22, 2012 - Primerus Business Law Institute Symposium
Chicago, lllinois

September 30 - October 3, 2012 — Association of Corporate Counsel Annual Meeting
Orlando, Florida
Primerus will be a corporate sponsor

November 1-4, 2012 — Primerus Annual Gonference
Scottsdale, Arizona

Many additional conferences and events are being planned for 2012. Please visit the Primerus events
calendar at www.primerus.com/events.

For additional information, please contact Chad Sluss, Primerus Vice President of Services,
at 800.968.2211 or csluss@primerus.com.

L International Society of Primerus Law Firms
- I ]_ I I Iq : I us 171 Monroe Avenue NW, Suite 750

Grand Rapids, Michigan 49503

Built on Integrity. Driven by Innovation.
. . 800.968.2211 Toll-free Phone

616.458.7099 Fax
WWWw.primerus.com



