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Every lawyer in Primerus 
shares a commitment to 
a set of common values 

known as the Six Pillars:

Integrity
Excellent Work Product

Reasonable Fees
Continuing Legal Education

Civility
Community Service 

For a full description of these values, 
please visit primerus.com.
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Serving Our Communities 
Greetings. I have gained great personal 
and professional satisfaction over the years 
from my career as a trial lawyer. I am sure 
many of you can relate. But what means the 
most to me is knowing that I have worked 
hard to not only practice law to the best of 
my ability, but to improve the profession 
and help restore the dignity of lawyers 
through Primerus. 

	 When we formed Primerus in 1992, 
we wanted to hold law firms to the highest 
standards of integrity and professionalism. 
We were concerned about the deterioration 
of the profession we loved, and we wanted 
to do something about it. So we established 
the Six Pillars, a list of values that every 
Primerus member commits to following 
in their daily practice of law – integrity, 
excellent work product, reasonable fees, 
continuing legal education, civility and 
community service. 
	 The sixth pillar – community service 
– might not seem like it has as much to do 
with carrying out the daily practice of law 
as the other five pillars do. But practicing 
law is, in essence, a service to the 
community, because law exists to improve 
communities. With that as a foundation, 
Primerus calls upon its members to take 
community service even further, to serving 
the communities around us with our time 

and resources, including providing pro 
bono legal services for those who cannot 
afford legal counsel. 
	 Over the years, Primerus firms have 
embraced this value in remarkable ways 
in their own communities. Now, we are 
coming together as a Primerus family to 
fight hunger – at home and around the 
world. Launched in 2017, the Primerus 

Fights Hunger effort already has resulted 
in thousands of dollars in donations to the 
World Food Programme and many pounds 
of food being donated to food banks and 
other community organizations in cities 
including Washington D.C., New Orleans, 
San Francisco, New York City, Pittsburgh, 
Nashville and more. 
	 We know that list will grow in 2019. 
As you will read on page 50, we’re 
forming a new board devoted to making 
community service a priority throughout 
the future of Primerus. At the Primerus 
Global Conference in Boston in October, 
for the first time Primerus members from 
around the world will gather for a joint 
community service project of packing and 
sorting food at the Greater Boston Food 
Bank. I look forward to joining my fellow 
Primerus members in this effort. Recently, 
our Primerus staff completed a similar 
effort near our offices in Grand Rapids, 

Michigan, with a service project at 
Feeding West Michigan.   
	 In the last 25 years, Primerus has 
grown into a global society of the world’s 
finest law firms, with 3,000 lawyers in 
170 law firms in nearly 50 countries. As 
you will read on pages 5-6, clients around 
the world seek out Primerus firms without 
hesitation, in many cases instead of larger, 

more well-known firms. They do so 
because they know without a doubt that 
they will receive the highest quality legal 
work for reasonable fees with personalized 
service. They also know they will be 
working with “good people who happen 
to be good lawyers.” Many clients remark 
how they feel immediately comfortable 
with Primerus attorneys and how their 
professional interactions often spill over 
into personal friendships. 
	 We have a responsibility – to ourselves, 
our clients, our cities and our global 
community – to give back through 
community service efforts. I can assure 
you that the satisfaction you receive from 
this will far exceed any business success 
you have experienced. 

President’s Podium
John C. Buchanan

The sixth pillar – community service – might not seem like it has a lot to do with 
carrying out the daily practice of law, as the other five pillars do. But practicing law is, 
in essence, a service to the community, because law exists to improve communities.   



Susie Woodard was taught to believe what 
many general counsel were: when it comes 
to law firms, bigger is better. 
	 But since getting to know Primerus and 
its small to mid-sized law firms, Woodard 
has changed her mind.
	 “I have always been in-house. I was 
raised to believe that you use big law 
firms,” said Woodard, who is senior vice 
president and general counsel for Riviana 
Foods Inc. in Houston, Texas. “This has 
certainly changed my attitude.”
	 Woodard learned about Primerus 
through member firm Gordon Arata 
Montgomery Barnett in New Orleans, 
Louisiana. Firm attorney John Y. Pearce 
invited her to attend the Primerus 
International Convocation in Miami this 
past May.

	 “I was just blown away by the whole 
experience,” Woodard said. “From the 
moment I walked in and met people from 
Primerus, I understood exactly why they’re 
good lawyers and good people.”
	 Woodard was referring to the familiar 
Primerus tagline of “good people who 
happen to be good lawyers.” Based on her 
interactions there, she became convinced 
that small to mid-sized, high quality law 
firms are an ideal fit for many of her needs.
	 “I just love Primerus,” she said. “I think 
it’s an in-house counsel’s dream.”
	 Her company, Riviana Foods, is the 
United States’ largest processor, marketer 
and distributor of branded and private 
label rice products, as well as the second 
largest producer and marketer of pasta 
products in the U.S.

	 She often needs to hire outside 
counsel in various jurisdictions, and she’s 
looking for quality attorneys she can trust.
	 “What clicked for me as in-house 
counsel was why I should go to a smaller 
law firm rather than big law. What 
Primerus law firms together are is like 
big law firm,” Woodard said. “I have 
ready for me 3,000 lawyers in [more 
than] 40 countries that are going to give 
me lower cost, efficient service and good 
relationships.”
	 She said that because of technology, 
all law firms, regardless of size, are on 
the same playing field with the same 
resources. 
	 “I think that in-house counsel are 
missing out. I don’t care what size your 
company is, we all have all kinds of sizes 

In-House Lawyers 
Find Value with Primerus
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of legal projects,” Woodard said. “The only 
time I can see needing a big law firm is if 
you have a ‘mega’ acquisition or merger 
and you need a vast number of people to do 
due diligence. Otherwise, there’s no reason 
not to use a small or mid-sized law firm.”
	 She appreciates that Primerus strictly 
vets firms before inviting them to join 
and then continues to screen them for 
quality every year they remain members. 
She also likes that Primerus then puts 
them at her fingertips through the website 
(primerus.com) and personal interactions 
with members she met at the International 
Convocation. In cases where Primerus does 
not have the lawyer she needs, she knows 
Primerus will use their resources to find 
another attorney for her.  

Connections Around the World  
Jose Baron, tax director for Ingersoll-
Rand Latin America in Miami, Florida, 
also attended the Primerus International 
Convocation in Miami. He was a guest 
of Felipe Chapula, a partner of Primerus 
member firm Cacheaux, Cavazos & 
Newton, which has various locations 
throughout Mexico. 
	 After working with the firm for more 
than 10 years, Baron has been very 
pleased with the quality of their work and 
commitment to excellent customer service. 
He was pleased to be connected with other 
Primerus firms like them at the event. 
	 “I am very excited about the 
opportunity that this conference has given 
me to find other ‘Cacheaux’ outside of 
Mexico,” he said. 
	 Baron said the best part was the 
understated, non-salesy tone of the event. 
He found the attorneys very easy to interact 
with and get to know – and that’s the 
foundation of the relationships he wants to 
establish with outside counsel. 
	 He has worked with both the world’s 
largest law firms, as well as smaller, 
regional law firms. 
	 “I get more attention when I work with 
small firms, and the fact that the fees are 
reasonable helps,” Baron said. “I get more 

personal service, and I know that I can 	
talk with a partner at any time with a 		
small firm.” 

Using Primerus Resources 		
to Expand 
Heather Friedl, senior house counsel 
for Society Insurance in Fond du Lac, 
Wisconsin, learned of Primerus through 
law school colleague James Whalen, who 
is now an attorney with Primerus member 
firm Lipe Lyons Murphy Nahrstadt & 
Pontikis in Chicago. She attended her first 
Primerus event three years ago and has 
since attended three more events and used 
several Primerus law firms in various cities. 
	 Friedl appreciates the quality and 
“cutting-edge” relevance of the educational 
offerings at Primerus events, she said. 
She also values the focus on building 
relationships between attorneys and 
clients. 
	 “As a client, you often feel like you 
are a piece of meat in water with a lot of 
sharks,” Friedl said. 
	 But at Primerus events, she said, 
“People are talking to you, not imposing 
themselves on you. There’s not a frenzy of 
passing business cards around.”
	 With her company expanding to write 
policies in a new state every year, she looks 
to Primerus both to find attorneys as well as 
to help guide her company’s growth. 
	 “I feel this as a really good opportunity 
each time we are moving into a new 
jurisdiction,” she said. “We make 
decisions about where we want to go 
based on a variety of factors, including our 
conversations with attorneys.”
	 Primerus attorneys have come 
to Society Insurance’s offices to give 
presentations about relevant topics as well 
as to train their insurance adjusters. Based 
on those interactions with Primerus law 
firms, they have recently expanded into 
Tennessee and will expand into Minnesota 
this year. 
	 “It has been a tremendous thing for us,” 
Friedl said. 

When Primerus was created in 1992, its 
founding members wanted the public to know 
what makes a good lawyer and how to find one. 
This became the basis for the Six Pillars, which 
still stand more than 25 years later as the values 
that every member of Primerus must adhere to 
in their daily practice of law:
•	 Integrity

•	 Excellent work product

•	 Reasonable fees

•	 Continuing legal education

•	 Civility

•	 Community service

	 In 2018, Primerus added the Six Diamonds. 
Designed as a way to describe what Primerus 
offers to new member firms around the world, 
the Six Diamonds also carry a strong message 
to clients about what Primerus firms bring them.
	 “The Six Diamonds help us show member 
firms and clients alike all that Primerus offers,” 
Primerus President and Founder John C. “Jack” 
Buchanan said. “Together with the Six Pillars, 
they describe the essence of Primerus.”

The Six Diamonds are: 

1.	 Primerus levels the playing field for 
small and mid-sized law firms.

In a law firm climate in which many in-house 
counsel have been conditioned to turn first 
to big law firms, Primerus helps the world’s 
finest small and mid-sized firms compete – 
and helps clients find them. Primerus travels 
around the world searching for high quality, 
small to mid-sized law firms who are committed 
to performing quality work for reasonable 
fees. Primerus submits the firms to stringent 
screening before they are admitted to the 
society, and then continues to review their 
performance every year they remain members. 
Primerus then brings these law firms together 
into a society to work together for clients. 

Six Diamonds: 
Primerus Firms 
Sparkle for 
Clients Around 
the World
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“What clicked for me as in-house counsel 
was why I should go to a smaller law firm 
rather than big law. What Primerus law 
firms together are is like big law firm,” 
Woodard said. “I have ready for me 3,000 
lawyers in [more than] 40 countries that 
are going to give me lower cost, efficient 
service and good relationships.” 
 —	Susie Woodard, senior vice president and 

general counsel for Riviana Foods Inc. in 
Houston, Texas

2.	 Primerus facilitates face-to-face time 
with potential corporate clients.

Primerus organizes many opportunities every 
year for attorneys and clients to meet in person 
through events like the annual Primerus Defense 
Institute Convocation and Primerus International 
Convocation, as well as efforts like the Primerus 
Client Resource Institute. These are not your 
typical law firm network gatherings. Rather, 
they’re filled with highly relevant legal seminars 
and plenty of time for clients and attorneys 
to get to know one another personally and 
professionally through multi-day events. Clients 
tell us they often emerge from these events 
with new, lifelong friends, as well as valuable 
professional connections. 

“As a client, you often feel like you are a 
piece of meat in water with a lot of sharks.” 
But at Primerus events, “People are talking 
to you, not imposing themselves on you. 
There’s not a frenzy of passing business 
cards around.” 
 —	Heather Friedl, senior in-house counsel 

for Society Insurance in Fond du Lac, 
Wisconsin

3.	 Primerus facilitates member-to-
member referrals and collaboration.

With 3,000 lawyers in 170 law firms in 
nearly 50 countries, Primerus can be likened 
to a large, virtual law firm with countless 
opportunities for collaboration among members 
and with clients. Primerus calls itself a society 
and not a network, as law firms networks are 
often perceived as just referral organizations. 
Primerus brings so much more to relationships 
between lawyers and clients, calling upon 
members to become active partners in the 
society – making connections that will benefit 
clients in many ways. 

“To think that there is a Primerus member 
firm virtually anywhere on this planet 
is incredible. Primerus has enabled the 
small or mid-sized firm to practice on a 
different level because of the contacts and 
relationships it encourages.”
 —	Robin Lewis of member firm Mandelbaum 

Salsburg in Roseland, New Jersey

4.	 Primerus provides a powerful website 
and social media presence.

Primerus features its members on primerus.com,
creating a go-to source for clients around the 
world to find the lawyer they need, where they 
need it. And if Primerus does not have the 
lawyer a client needs with the right expertise, 
and in the right location, members work 
together to use their connections to find one. 

“Primerus is a great organization. I have 
been really pleased. It’s the ultimate 
resource. Now if I need someone quick, I 
don’t have to waste time going through all 
those steps.” 
 —	Mark Di Giovanni, vice president of 

litigation management for Global Indemnity 
Group in Bala Cynwyd, Pennsylvania (said 
of going to primerus.com instead of other 
resources to find an attorney) 

5.	 Primerus provides a comprehensive 
strategic marketing program.

Primerus is a trusted business development 
partner for its member firms, making it easier to 
get the word out to clients about all they offer. 
Clients around the world tell us it’s a struggle 
when they’re looking for quality, smaller law 
firms. Because Primerus gets the word out 
about their member firms, it makes finding 
those quality firms so much easier. 

“Hiring a law firm to me is very precarious. 
It’s hit or miss. What I like about the 
Primerus model is that the firms are already 
vetted. There is a screening process, and if 
something goes wrong with a firm, I need 
to contact someone who can hold the firm 
accountable. That to me is the value.” 
 —	Rodolfo Rivera, chief international counsel 

for Fidelity National Financial, Inc. in 
Jacksonville, Florida

6.	 Primerus provides a global platform 	
of the world’s finest law firms. 

After starting in the United States, over the past 
25 years Primerus has expanded to include 
170 law firms in nearly 50 countries. Even the 
world’s largest law firms cannot offer the global 
coverage Primerus does. Because Primerus 
firms are independent law firms, they avoid 
the potential conflicts of interest that arise with 
big law firms. Clients can turn to Primerus with 
confidence, knowing it will open a world of 
opportunities. 

“We joined Primerus because we wanted 
to be able to offer our clients quality legal 
services worldwide. As a member firm, we 
are able to share knowledge and to refer 
our clients to the best lawyers and offer 
them specialized service all over the world.”
 —	Reinier Russell of member firm Russell 

Advocaten in Amsterdam, Netherlands
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The Future of International 
Contract Drafting Has Begun
An Interview of Eckart Brödermann by Marc O. Dedman and Caroline Berube

In May 2017, the council of the 
intergovernmental organization “The 
International Institute for the Unification 
of Private Law” (UNIDROIT), uniting the 
governments of 63 nations, released the 
fourth edition 2016 of the UNIDROIT 
Principles of International Commercial 
Contracts (UNIDROIT Principles). In two 
resolutions of 2007 and 2012, the United 
Nations Commission in International 
Trade Law (UNCITRAL) recommended 
the use of previous versions. 

	 Here, Caroline Berube and Marc 
Dedman conduct an interview with 
Eckart Brödermann, the author of a 
recently published article-by-article 
commentary of the UNIDROIT Principles 
of International Commercial Contracts 
(Wolters Kluwer 2018). As an added 
note to this interview, Caroline Berube is 
common law educated but practices civil 
law. Marc Dedman is civil law educated 
but practices common law.

Nor th  Amer i ca  –  Un i t ed  S ta tes

Eckart Brödermann is the founding partner of 

Brödermann Jahn in Hamburg, Germany, RA GmbH 

and professor of law for international contract 

law, choice of law and arbitration at the University 

of Hamburg. He has worked with the UNIDROIT 

Principles since 2001, was one of the experts 

observing the process of their creation between 

2005 and 2010 (on behalf of a committee of the 

International Bar Association), and he wrote an 

article-by-article commentary on the UNIDROIT 

Principles of International Commercial Contracts 

(Wolters Kluwer 2018).

Marc O. Dedman is a partner in Spicer Rudstrom 

LLC’s Nashville office. Civil law educated and 

licensed, he has practiced common law for over 

30 years. His primary focus is on business and 

international contracts and litigation and insurance 

coverage. He was involved as proofreader of 

Brödermann’s commentary on the UNIDROIT 

Principles of International Commercial Contracts.

Caroline Berube is the managing partner of HJM 

Asia Law (with offices in China and Singapore). She 

is admitted to practice in New York and Singapore. 

She has worked in Singapore, Bangkok and China 

for a British and a Chinese firm before setting up 

her own firm 12 years ago. Caroline has been 

representing international corporate clients and 

family-owned companies in M&A cross-border 

manufacturing and technology transactions and IP 

in the Asia Pacific region for 20 years.  

Brödermann Jahn
ABC-Straße 15
Hamburg, 20354 
Germany

+49 40 37 09 05 0 Phone 

eckart.broedermann@german-law.com
german-law.com

Spicer Rudstrom PLLC
414 Union Street
Suite 1700
Nashville, Tennessee 37219 

615.259.9080 Phone 

mdedman@spicerfirm.com
spicerfirm.com

HJM Asia Law & Co LLC
49, Kim Yam Road
Singapore, 239353 
Singapore

+65 6755 9019 Phone

cberube@hjmasialaw.com
hjmasialaw.com

Eckart Brödermann Marc O. Dedman Caroline Berube 
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Marc: Eckart, I am a U.S. attorney. 
You are a European attorney 
with much practice involving the 
UNIDROIT Principles. Why is there 
benefit for U.S. clients to consider 
utilizing the UNIDROIT Principles 
rather than the Uniform Commercial 
Code or similar U.S. laws?

Eckart: Marc, you are essentially asking 
the “what’s in it for me?” question for 
a U.S. client. The answer is simple. 
A U.S. client can save money and 
reduce risks by using the UNIDROIT 
Principles for its international contracts. 
I give you a concrete example from my 
practice. Earlier this year, the general 
counsel of a well-known U.S. company 
in the automotive industry followed 
our advice to integrate a UNIDROIT 
Principles clause in the standard 
terms of its German subsidiaries for 
the purchase of goods from foreign 
suppliers. We combined this choice 
with an arbitration clause because, in 
Germany, the arbitration law explicitly 
permits the choice of rules of law such 
as the UNIDROIT Principles. Thereby, 
the company can avoid the domestic 
German law on standard terms. German 
law on standard terms is mandatory 
if German law applies, but it is not 
“internationally mandatory” law. If ever 
the risk of arbitration substantiates, 
the U.S. client can point at the chosen 
regime in Articles 2.1.19 through 
2.1.21 and other principles of fair 
dealing in the UNIDROIT Principles, 
which provide a balanced and special 
regime for standard clauses. In this 
example, the choice of the UNIDROIT 
Principles saves attorney fees in case 
of dispute. Compared to the otherwise 
applicable German law on standard 
terms, the UNIDROIT Principles 
also enhance the freedom of the U.S. 
company when acting in the German 
market. This is just one concrete 
example. There are numerous other 
examples, starting with language. 
Distinctly from the Uniform Commercial 
Code (UCC), the UNIDROIT Principles 
have been translated into 15 languages; 

contract partners can read them in their 
native language. 

		  Specifically designed to cope with 
international “business-to-business” 
needs, the UNIDROIT Principles 
thus provide a perfect “Plan B” to 
any international contract negotiation. 
When one gets to know them better, one 
discovers that they should be considered 
even as a first option, your “Plan A.” 
My example of our U.S. client from the 
automotive industry speaks for itself.

Caroline: Eckart, I got to know 
about the UNIDROIT Principles 
many years ago when we agreed 
on a Chinese-German cooperation 
agreement and chose the 
UNIDROIT Principles to govern 
our relationship. This was long 
before either of our firms joined the 
International Society of Primerus 
Law Firms. As you know, much 
of my legal practice of law is in 
Asia. I want to follow up on Marc’s 
question. What’s in it for my 
Canadian clients acting in Asia or 
for my Asian clients negotiating with 
foreign companies? What do they 
gain by relying upon the UNIDROIT 
Principles versus contractual 
provisions they have used, many 
times for decades, in the past? Why 
would they want to change what 
they have done?

Eckart: The UNIDROIT Principles are 
all about freedom of contract. This is 
the first of the 211 principles, enshrined 
in Article 1.1. Thus, there is no need for 
your clients to change their substantive 
individual contractual provisions if 
they want to keep it. As the world is 
constantly changing, it may be wise to 
consider change and to read what the 
UNIDROIT Principles offer. But they 
do not impose any need to change an 
existing practice. Respecting freedom 
of contract (i.e., party autonomy) 
as a starting point, the UNIDROIT 
Principles do respect just about all 
contractual clauses as long as they do 
not manifestly contravene the principles 
of good faith and fair dealing in Article 
1.7 UNIDROIT Principles. By the 

way, in this respect, the UNIDROIT 
Principles will sound familiar to U.S. 
lawyers because § 1-302 lit. b) provides 
in a similar way: “The obligations of 
good faith, diligence, reasonableness, 
and care prescribed by [the Uniform 
Commercial Code] may not be 
disclaimed by agreement.” The choice 
of the UNIDROIT Principles provides 
in essence for an adequate regime of 
default rules for issues not explicitly 
covered in the contract. This is why 
neutral default rules are helpful both 
for your Canadian clients acting in Asia 
and for your Chinese clients engaging 
in contracts with foreign business 
partners. In this respect, the clients can 
gain time and save money by avoiding 
orchestrating their international trade 
activities through a myriad of different 
national contract laws.

		  The UNIDROIT Principles provide 
a neutral compromise, agreed between 
experts from all major regions of the 
world between 1985 and 2016. Why not 
take that modern international standard, 
acceptable around the globe as a default 
regime of those issues which are not 
explicitly covered in your contract? 

Marc: How do the UNIDROIT 
Principles address the tension 
that can exist between U.S. UCC 
provisions and international 
mandatory laws, multinational 
treaties, conventions and other 
national laws? 

Eckart: We need to distinguish between 
two kinds of possible tensions. First, 
regarding possible tensions with 
internationally mandatory law of 
national, regional (e.g. NAFTA) or 
international regime, it is always 
important to bear in mind which 
national or international mandatory law 
may apply on top of and irrespective of 
the contractual regime. This question 
arises irrespective of the contractual 
regime. If the parties choose the 
UNIDROIT Principles, there will be 
no tension with such international 
mandatory law. Article 1.4 of the 
UNIDROIT Principles explicitly 
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provides that “[n]othing in these 
Principles shall restrict the application 
of mandatory rules, whether of national, 
international or supranational origin, 
which are applicable in accordance 
with the relevant rules of private 
international law.” Which private 
international rules apply depends on the 
competent court or arbitration tribunal. 
If a contract infringes a mandatory rule, 
a section on illegality sets forth the 
consequences in a very straightforward 
and nuanced way. Article 3.3.1 
UNIDROIT Principles enumerates the 
multitude of circumstances which will 
have to be considered.

		  Second, regarding conflicts with 
“other national laws,” by choosing the 
UNIDROIT Principles instead of the 
UCC, an American company operates 
with a set of rules which is based on 
a compromise between all major legal 
systems. As a matter of logic, such a set 
of rules will often be closer to any “other 
national laws” than the UCC. This is 
true at least when the other law comes 
from another family of law like the two 
branches of continental European law 
which derive from German and French 
law (e.g. Greek or Japanese civil law 
being based on German law or the 
civil law in Romania, Egypt, Qatar and 
Mexico which is based on French law). 
This is also true with regard to modern 
mixed laws incorporating inspirations 
from many sources (like Chinese civil 
law which still has a lot in common with 
German law).

Caroline: On an even more basic level, 
how do the UNIDROIT Principles 
ameliorate tensions that can exist 
between common law and civil law?

Eckart: That is a very good question. The 
tensions between common and civil law 
are multiple. For example, common and 
civil law have different pre-concepts. 
For example, in civil law countries 
you will often find a concept of 
responsibility in the case of withdrawing 
from a contract negotiation, while this 

concept may be strange for a U.S. 
lawyer. During the writing of my book, 
I have encountered about 30 situations 
where the UNIDROIT working group 
had to cope with sometimes entirely 
different pre-concepts of common and 
civil law lawyers (or between different 
common laws or different civil laws). 
There is no general “better;” human 
nature is inventive. By agreeing on the 
UNIDROIT Principles, parties can 
incorporate – at no cost – the results 
of the working group which will have 
spent usually days, weeks or years 
to find the best possible solution as 
a compromise between the different 
systems. Sometimes the compromise 
will be closer to one side and sometimes 
closer to the other side. On rare 
occasions, the work has resulted in 
an entirely new approach like in the 
case of hardship (Article 6.2.2). On 
balance, the advantage of a neutral set 
of rules where these kinds of conflicts 
are resolved, or at least addressed, 
has a big advantage. Pursuant to the 
principle of party autonomy, the parties 
are always free to negotiate deviations if 
they wish to do so. For example, in my 
standard terms for the client agreement 
with foreign clients of my law firm, 
which are based on the UNIDROIT 
Principles and not on German law, 
we always add a clause pursuant to 
which during negotiations the statute of 
limitation can be interrupted. That is a 
concept which was not integrated into 
the UNIDROIT Principles, but which 
we like. Our contract has been always 
accepted regardless of the common or 
civil law origin of the client. 

Marc: Following up on Caroline’s 
question, the UNIDROIT Principles 
are only approximately 25 years 
old. Legal authority interpreting 
those Principles is not as well 
developed as are many countries’ 
existing laws. Given your premise 
that the UNIDROIT Principles 
lessens potential for conflict in 
contract interpretation between 
the civil and common law systems, 

where would legal practitioners 
who seek to advise their clients 
on the effect of the inclusion of a 
UNIDROIT provision to a cross-
border contract look to give advice 
to clients as to how such provision 
should likely be interpreted in the 
event of dispute?

Eckart: First of all, it helps to look at the 
UNIDROIT Principles itself which are 
written in neutral English, including 
some explicit definitions and trying 
to avoid as much as possible words 
with a concrete connotation in certain 
domestic jurisdictions.

		  Second, UNIDROIT itself has 
issued Official Comments, with 
illustrations, which are available on 
the internet. They have been produced 
by the working group. Many of those 
illustrations will sound familiar 
because, for example, famous examples 
known from jurisprudence such as 
old English cases, and examples from 
practice have been included. 

		  Third, the Chairman of the Working 
Group, Professor Michael Joachim 
Bonell, has been editing a website at 
unilex.info for years. It compiles over 
444 court and arbitration decisions 
from around the globe. This is, of 
course, only the tip of the iceberg 
because arbitration decisions are, by 
their nature, usually confidential. In a 
recent project of the International Bar 
Association (IBA), we are presently 
compiling further cases from over 25 
jurisdictions. The website also includes 
a detailed bibliography. For example, 
an international team of authors from 
around the globe with Stefan Vogenauer, 
a German academic who used to teach 
at Oxford University, has written a 
detailed article-by-article commentary 
of 1,500 pages. With my article-by-
article commentary of 433 pages, I 
have added a practice-driven tool. 
It includes many observations from 
my international practice using the 
UNIDROIT Principles around the globe 
since 2001. 
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Marc: Let me ask this: Can the 
UNIDROIT Principles offer benefit 
to two parties from, for example, 
different states in the U.S. given 
that different states sometimes 
interpret the same UCC provision 
differently? 

Eckart: The laws of the U.S. are still the 
laws of 50 different states. In light of 
the existing differences between those 
50 states, the rules developed as an 
international compromise may also 
be helpful or inspiring for contracts 
between different U.S. states with a 
different understanding of certain 		
UCC provisions.

Marc: If what you say is accurate, 
Eckart, you are suggesting that 
there may be benefit to U.S.-based 
parties by adopting certain 
UNIDROIT provisions to an 
agreement between them even if the 
contract is not international.

Eckart: Yes, of course. In the business 
world, contracting is all about party 
autonomy used to realize business 
goals. You can do anything as long 
as you do not infringe third parties’ 
rights or mandatory law. If the 
UNIDROIT Principles offer concepts 
or clauses, such as the concept of 
hardship in Chapter 6.2, why would 
a party from Tennessee be prohibited 
from incorporating those provisions 
on hardship from the UNIDROIT 
Principles into its own contract, when 
contracting with a party from, say, 
the state of Washington? As noted 
once by the Chairman of the Working 
Group, Professor Bonell, the Official 
Comments to § 1-302 of the United 
States UCC explicitly state that “[...] 
parties may vary the effect of [the 
Uniform Commercial Code’s] provisions 
by stating that their relationship will be 
governed by recognized bodies of rules 
or principles applicable to commercial 
transactions [...] [such as e.g.] the 
UNIDROIT Principles of International 
Commercial Contracts […].” I see no 
reason not to do the same in a U.S. – 
U.S. federal context.

Caroline: At the end of the day, a 
conflict in a contract between parties 
must be interpreted. With a myriad 
of languages, cultures and legal 
systems in the world – including 
civil law, common law, Shariah 
law, etc. – what are examples of 
existing impediments to contract 
negotiation and interpretation that 
the UNIDROIT Principles address 
better than existing laws?

Eckart: I give you an example which 
I discovered during my writing of 
my commentary on the UNIDROIT 
Principles. The approach to 
interpretation differs between civil and 
common law jurisdictions, something 
of which both you and Marc are aware. 
In case of a dispute, the UNIDROIT 
Principles can help. Their Chapter 
4 on Interpretation includes the 
possibility of “supplying an omitted 
term” in article 4.8. This is a technique 
used under certain circumstances by 
lawyers trained in civil law. It may 
sound unfamiliar for a lawyer trained 
in common law. Chapter 5 on Content 
includes in Articles 5.1.1 and 5.1.2 
rules on “implied obligations” which 
relies on a legal technique which is 
more familiar to lawyers trained in 
common law. If the arbitrators on a 
panel include both common and civil 
law trained lawyers, the panel can 
develop a joint understanding of what 
was meant by certain contract language. 
However, they can leave open the 
question whether they consider (1) an 
obligation to be implied in the contents 
of the contract or (2) supplied because 
the words in the contract might not state 
the obligation expressly. 

Caroline: What can an international 
organization, such as Primerus 
which is involved in education to 
clients and others of the UNIDROIT 
Principles and whose member firms 
span the globe, offer to clients as 
a benefit that those clients do not 
currently receive?

Eckart: Primerus members have an 
open mind. With the UNIDROIT 
Principles and their implementation 
into international contracts, the future 
of international contracting has begun. 
Primerus members trust each other 
and meet regularly. They can afford to 
integrate new developments in the law 
and combine this with sound practice 
and experience. In international teams 
they can offer, at very reasonable cost, 
tailor-made solutions to clients. By 
integrating the UNIDROIT Principles 
in their portfolio, Primerus members 
can reduce risks and costs for their 
clients. Instead, they can concentrate 
on the negotiation of the individual 
contract (rather than the default 
rules) to make their clients’ concrete 
goals happen. As an international 
organization, Primerus thrives by taking 
a lead here and continuing to organize 
conferences teaching the UNIDROIT 
Principles. Primerus has done this 
in Hamburg in 2016 jointly with the 
Association of Corporate Counsel 
(ACC). Primerus is doing this at its 
Global Conference in Boston October 
17-21, 2018. And Primerus will do this 
at its next International Convocation in 
Miami, Florida, May 3-5, 2019. There, 
we will again mix Primerus colleagues 
from at least 35 U.S. jurisdictions, 25 
jurisdictions from around the globe, and 
general counsel of multi-nationally and 
worldwide acting companies. 

Marc: Thank you, Eckart, for the time 
you spent with us. Having been a 
proofreader, and now user, of your 
outstanding book, I concur with 
you that the UNIDROIT Principles  
can facilitate transactions between 
parties in ways that existing laws 
sometimes do less efficiently. 

For a longer and more detailed version 
of this conversation, please visit 
primerus.com/files/PRI_0718_Dedman
BrodermannBerube_LONG_FNL.pdf. 
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Negative Online Reviews: 
Recommendations for Navigating 
an “Ethical Minefield”
The way in which prospective customers 
or clients get referrals from prior clients is 
undoubtedly shifting. Instead of word-of-
mouth referrals from trusted friends and 
family, potential clients today get their 
recommendations from a host of online 
options – Google+, Yelp and Avvo are 
just the tip of the iceberg. In fact, 90 
percent of consumers say that they read 
online reviews before visiting a business.1 
Law firms and other businesses should 
pay heed to that statistic, as a one-star 
increase in Yelp rating leads to a five to 
nine percent increase in revenue.2 With 
that type of revenue on the line, when a 
disgruntled client or customer leaves a 

negative review about your business, your 
natural, instinctual reaction is to leap to 
the defense of the business’s reputation. 
However, responding to critical 
online reviews can have detrimental 
consequences that may actually cause 
more harm than the review itself. 
	 For that reason, careful attention 
needs to be given to whether and to 
what extent a response is appropriate 
and, indeed, wise. The overarching 
consideration to remember is that the 
underlying events (i.e., the facts and 
circumstances that produced the negative 
review) cannot be changed. This leaves 
only one thing within your control: your 
response.

Should You Respond at All?
Before responding, it is critical to 
consider, in theater parlance, the 
setting and the cast of characters. An 
online forum lends itself to overly 
pointed, oftentimes uncivil commentary 
that otherwise reasonable persons 
would generally not give in a face-to-
face conversation.3 This is not a new 
phenomenon, of course, and researchers 
have found that even when conversations 
were initially reduced to letters or 
telephone calls, subsequent online 
critiques posted by the client contain 
levels of vitriol absent from those prior 
communications.4

	 It is partly for this reason that the best 
response to a negative review is almost 
always silence. Engaging the online 
“letter writer” can amount to throwing 
gasoline on a fire – a fire that is on display 
for all internet users to rubberneck. 
Responding to negative reviews with 
silence cuts off further dispute, debate 

or response, and avoids any prospect of a 
back-and-forth firefight. By not engaging 
the online reviewer, any possible debate 
about the merits of the underlying 
complaint are not publicized or exposed.
	 Attorneys, particularly, should reel 
back the impulse to respond defensively 
to negative online reviews. Other online 
reviewees – like restaurants, movie 
theaters, dating services and the like are 
not subject to the rules of confidentiality 
that apply to lawyers. In that regard, 
the American Bar Association (ABA)
and all states each have a rule outlining 
the protection of client confidences for 
attorneys, even when the scope of the 
representation has concluded. By way 
of example, ABA Model Rule 1.6(a) 
provides that “[a] lawyer shall not reveal 
information relating to the representation 
of a client unless the client gives informed 
consent, the disclosure is impliedly 
authorized to carry out the representation 
or the disclosure is permitted by 
paragraph (b).” Suffice it to say, defense 
of one’s business reputation is not a 
disclosure that “is permitted by paragraph 
(b).”
	 In fact, the ABA has offered 
commentary on Model Rule 1.6(a) that is 
particularly instructive in considering a 
response to a negative online review: “The 
confidentiality rule…applies not only 
to matters communicated in confidence 
by the client, but also to all information 
relating to the representation, whatever its 
source.”5 Cases reprimanding attorneys 
who ignored these rules in the context of 
responding to online reviews are already 
on the books. In one Colorado case, 
the court upheld the suspension of an 
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attorney’s license for responding to two 
negative online reviews.6 Specifically, the 
court held that divulging the nature of 
the underlying cases against the clients 
and how the attorney was paid was a 
violation of attorney-client confidentiality, 
regardless of the fact that the client had 
already disclosed the information in 
the review.7 Similarly, a special master 
upheld a public reprimand of a Georgia 
attorney who responded to a negative 
online review by posting the name of the 
former client, her employer, how much the 
client had paid her, the county in which 
the client’s case was filed, and that the 
client had a boyfriend (a relevant fact in 
the underlying proceeding, which was a 
divorce).8

	 If anyone in your organization is 
considering responding substantively 
to a negative review, understand that 
“anything you say can and will be held 
against you.” Even if the business is not 
subject to confidentiality restrictions, 
a poorly conceived response to a bad 
online review can have more adverse 
consequences than a complete lack of 
response. 

If You Respond, What Should 
You Say?
If you do choose to respond, there are 
some guidelines which may help mitigate 
any potential blowback a response may 
trigger. First, resist the urge to debate 

the merits of the critique, even if done in 
a passive manner. It is also important to 
never admit anything that might be seen 
as a dereliction of duty. Marketing experts 
have offered the “Triple A” response to 
online reviews: 

•	 Acknowledge the customer’s concern,

•	 Account for what happened,

•	 And, if appropriate, explain what 
corrective Action will be taken to correct 
the problem.9

	 Limiting your response to a general 
expression of regret demonstrates the 
humanity behind your business. As 
fictional entities, businesses cannot 
respond to reviews on their own. A 
remorseful response necessarily means that 
a person – a living, breathing human being 
– read the review and prepared a response. 
This can humanize the business and make 
it harder for the reviewer to maintain 
an overly critical demeanor. Further, 
acknowledging your regret puts a limit on 
any further response from the reviewer. 
	 Obviously, even a perfectly crafted 
response to a heated, negative review may 
not yield ideal results. “True believers” will 
never be satisfied and will never accept 
an expression of regret, no matter how 
thoughtful or well-intentioned. Be prepared 
that these keyboard correspondents may 
even try to throw your response back in 
your face: “If you were really disappointed 
about my experience, you’d give me my 
money back!” Fortunately for business 

owners, such an inflamed reply to a 
measured, “humanizing” response is 
likely to come across poorly to anyone 
reading the follow-up, reflecting worse on 
the reviewer than you or your business. If 
you are met with a further screed in reply 
to your “humanizing” statement, silence is 
the only advisable way to respond.
	 In extreme cases, a negative online 
review may amount to defamation. If the 
underlying facts of the review are simply 
untrue and the allegations are sufficiently 
poisonous as to cause significant business 
harm, consulting an attorney may be a 
viable option. An attorney should be 
able to quickly assess whether a Yelp 
critique or other negative publication is 
defamatory.

1	 Erskine, 20 Online Reputation Statistics That Every 
Business Owner Needs to Know (Sep. 19, 2017) Forbes 
forbes.com/sites/ryanerskine/2017/09/19/20-online-
reputation-statistics-that-every-business-owner-needs-
to-know/#3a5cd54cc5c9 [as of Jul. 3, 2018].

2	 Luca, Reviews, Reputation, and Revenue: The Case 
of Yelp.com (September 2011) hbs.edu/faculty/
Publication%20Files/12-016_a7e4a5a2-03f9-490d-
b093-8f951238dba2.pdf [as of Jul. 3, 2018].

3	 Konnikova, The Psychology of Online Comments 
(October 23, 2013) The New Yorker newyorker.com/
tech/elements/the-psychology-of-online-comments [as 
of Jul. 3, 2018].

4	 Ibid.

5	 ABA Model Rule 1.6 Comment [3].

6	 People v. Isaac, 2016 Colo. Discipl. LEXIS 109, *5 
(2016).

7	 Ibid.

8	 In the Matter of Skinner, 295 Ga. 217, 218

9	 Robertson, ARTICLE: Online Reputation Management 
in Attorney Regulation (2016) 29 Geo. J. Legal Ethics 
97, 121.
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The Rhode Island Supreme Court Refuses to 	
Adopt the Mode of Operation Theory 
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The mode of operation theory is one 
favored by plaintiffs in negligence actions, 
particularly slip or trip and fall matters, 
filed against self-service businesses. 
The mode of operation theory relieves a 
plaintiff of the requirement that he or she 
prove that a self-service business owner 
had actual or constructive knowledge of a 
dangerous condition or conditions on its 
premises if the manner of operation of the 
business creates a reasonably foreseeable 
risk of hazard or injury to patrons 
expected to be on the premises. 
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	 The Rhode Island Supreme Court, in 
Dent v. PRRC, Inc., 2016-129-Appeal 
(R.I. 2018), refused to recognize the mode 
of operation theory as a separate and 
distinct cause of action in a negligence 
lawsuit. To date, the Court has refused to 
endorse the mode of operation theory for 
use in any manner. 
	 In Dent, the plaintiff slipped and fell 
on a liquid in a self-service supermarket. 
Shortly before the fall, the plaintiff’s 
husband had selected for purchase two 
bottles of a beverage and placed them in 
their shopping cart. It was later discovered 
that one of the bottles selected had been 
leaking. While not specifically stated, it 
was certainly inferred that the cause of 
the plaintiff’s fall was the liquid from the 
leaking bottle selected by her husband, or 
from a similar bottle displayed for sale but 
not selected by her husband. 
	 The plaintiff in her complaint raised a 
number of alternative theories of recovery, 
including one count alleging mode of 
operation as a distinct cause of action. 
Without any extensive analysis, the Court 
refused to recognize mode of operation 
as a distinct cause of action and held 
instead that the plaintiff’s only avenue 
for potential recovery was pursuant 
to traditional slip and fall negligence 
law, which requires proof of actual or 
constructive notice on the part of the 
defendant.
	 The most common example for the 
application of the mode of operation 
theory is a self-service supermarket 
in which loose grapes are displayed 
for sale to the public in the store’s 
produce section. The rationale is that it 
is reasonably foreseeable that patrons 
shopping for grapes could easily drop a 
grape or two upon which a customer could 
in turn slip and fall. 
	 The mode of operation theory was most 
likely first set forth in Wollerman v. Grand 
Union Stores, Inc., 221 A.2d 513, a 1966 
New Jersey Supreme Court Decision. The 
Court in Wollerman ruled that liability 
can be based on the store’s mode of 

operation even if the store has no notice of 
a dangerous condition created by a patron 
“since the patron’s carelessness is to be
anticipated in this self-service operation.” 
221 A.2d. at 514. In such an instance, 
the store is liable without actual or 
constructive notice of the dangerous 
condition if it “failed to use reasonable 
measures commensurate with the risk 
involved to discover a debris a customer 
might leave and to remove it before it 
injures another patron.” 221 A.2d at 514. 
	 The mode of operation theory as set 
forth in Wollerman has been adopted in 
one form or another in over 20 states. 
As stated in Sheehan v. Roche Brothers 
Supermarkets, Inc., 863 NE.2nd 1276, 
1283 (Mass.2007), “[M]ode of operation 
does not constitute a distinct cause of 
action, but rather is a theory that alters the 
burden of proving actual or constructive 
knowledge in premises liability cases…”. 
To apply, there must be a particular mode 
of operation that makes the hazardous 
condition a recurring feature of the mode 
of operation,¹ as opposed to a condition 
that could just conceivably arise. 
	 It is important to note that the mode 
of operation theory only serves to satisfy 
one element that a plaintiff must prove 
to establish negligence. It does not mean 
that a self-service business is an insurer 
against all hazards. It most certainly does 
not give rise to any suggestion of strict 
liability. 
	 While the mode of operation theory 
makes it easier for a plaintiff to prove 
negligence in a slip and fall action, the 
so-called “burden shifting approach” 
followed in three or four states goes even 
further and should be of greater concern 
to self-service businesses. Like the mode 
of operation theory, it eliminates the 
need of a plaintiff to establish actual or 
constructive knowledge. Rather, when a 
plaintiff proves that an injury occurred 
from a premises hazard,² or from a 
transitory foreign substance in a self-
service store, a rebuttable presumption 
of negligence arises. At that point, the 
burden shifts to the defendant store to 

show by the greater weight of the evidence 
that it exercised reasonable care in the 
maintenance of the premises under the 
circumstances. 
	 Returning to Rhode Island, the 
Rhode Island Supreme Court has only 
addressed the mode of operation theory 
on two occasions and has refused to 
endorse it each time. The first, in Bates-
Bridgmon v. Heong’s Market, Inc., 152 
A.3rd 1137 (R.I. 2017), concerned an 
appeal in which the plaintiff alleged that 
the trial court failed to include a jury 
instruction as to mode of operation. In 
that decision, the Rhode Island Supreme 
Court refused to address the issue, finding 
that the plaintiff had failed to properly 
request such a jury instruction, thereby 
waiving any right to raise it on appeal. In 
the second such appeal, Dent v. PRRC, 
Inc., 2016-129-Appeal (RI. 2018), the 
Rhode Island Supreme Court refused to 
recognize mode of operation as a separate 
and distinct cause of action, and further 
declined to adopt the mode of operation 
theory in any form. However, the Court 
did leave the door open for future attempts 
to consider this theory, by stating that 
it was declining to adopt the mode of 
operation theory “at this juncture.” Given 
this rather cryptic language coupled 
with the fact that the mode of operation 
theory has been, at least in part, raised 
in appeals to the Rhode Island Supreme 
Court in each of the last two years, it is 
fair to predict that it will be raised again 
at some point in the future. 

1	 Such as the example of a self-service store that sells 
grapes.

2	 Defined as a condition of the premises of the store 
operation that results in an unreasonable risk of harm 
under the circumstances.
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How Semi-Autonomous Driving Technology 
Impacts the Practice of Law
As we transition into a world of driverless 
vehicles, civil practitioners must prepare 
for a change in the way we prosecute 
and defend lawsuits stemming from 
motor vehicle accidents. The fully 
autonomous vehicle is coming, and we 
will undoubtedly see a shift from driver 
liability in negligence to manufacturer 
and automotive industry actions based in 
products liability. 
	 In the interim, the semi-autonomous 
vehicle is here. As a result, civil 
practitioners must factor both human 
error and the shortcomings or failures 
of semi-autonomous driving technology 
into the analysis of determining fault. 
Human error may present more of an 
issue now than ever before, as drivers are 

lulled into a heightened state of security 
brought about by advancements in driving 
technology, resulting in greater inattention 
and distraction. 
	 American drivers spend an average 
of more than 17,600 minutes, or 290 
hours, behind the wheel of a motor 
vehicle each year; travel almost 10,900 
miles each, annually; and make around 
two trips a day, each covering 30 miles 
over 48 minutes.1 Despite the influx of 
vehicle safety features, such as collision 
avoidance systems, adaptive cruise 
control systems, electronic stability 
control systems, anti-lock braking 
systems, cameras, shatterproof glass and 
airbags, motor vehicle accidents remain 
one of the leading causes of death, and 
traffic-related injuries remain one of 
leading causes of emergency room visits. 
Advocates of full and semi-autonomous 
driving systems, which navigate with the 
use of a combination of sensors, cameras 
and GPS (global positioning system), 
argue that these features will make 
travel safer by removing the potential for 
human error. 
	 In analyzing the facts surrounding a 
motor vehicle accident, civil practitioners 
investigate the speed and positioning 
of the vehicles before, during and after 
the accident, and they scrutinize the 
drivers’ actions leading up to the accident. 
Those of us on opposite sides dispute 
the particular cause, or causes, of a 
motor vehicle accident in a given case, 
but we generally agree on one thing: 
in the context of a personal injury or 
wrongful death lawsuit stemming from 
a motor vehicle accident, excluding 
those cases involving claims of negligent 
roadway design, liability usually rests 
with the driver of a motor vehicle. With 

advancements in semi-autonomous driving 
technology, we must broaden our search 
from human error to include errors and 
malfunctions related to coding, operating 
systems and software. 
	 Semi-autonomous driving systems vary 
in their ability to identify and navigate 
depending upon the manufacturer and 
vehicle type; however, as long as a human 
remains behind the wheel, arguably none 
of the semi-autonomous driving systems 
negate the obligations of a driver to remain 
alert and attentive to the surrounding traffic 
and road conditions. Thus, the current 
legal framework continues to apply, but 
we are beginning to see cases involving 
the engagement of semi-automotive 
technology at the time of a crash and the 
apportionment of fault between the human 
driver and the automakers, manufacturers 
and software developers.   
	 This apportionment of liability between 
the human and the machine can be seen 
in what is regarded as the first lawsuit 
filed in the United States involving 
autonomous vehicle technology. The suit 
was commenced by motorcyclist, Oscar 
Nilsson. The complaint, filed in United 
States District Court in San Francisco, 
alleges that General Motors (GM) “owes 
a duty of care in having its self-driving 
vehicle operate in a manner in which it 
obeys the traffic laws and regulations.” It 
also states that GM breached the duty of 
care when “its self-driving vehicle drove in 
such a negligent manner that it veered into 
an adjacent lane of traffic without regard for 
a passing motorist.” The accident is alleged 
to have occurred when, after attempting 
to change lanes, the vehicle suddenly 
veered back into its initial lane of travel, 
striking the motorcyclist and knocking him 
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to the ground. A very different picture 
is painted by the defense, who claim 
that the vehicle was re-centering itself 
in the lane when the motorcyclist, who 
had been illegally riding in between two 
lanes, sideswiped the vehicle. There was 
an individual seated in the front of the 
GM vehicle who allegedly had his hands 
off the wheel at the time of the accident.  
In addition to being a key witness to the 
events, the individual who was seated in 
the front of the GM vehicle, to the extent 
that he retained, or should have retained, 
any degree of control over the vehicle’s 
operating system, arguably bears a portion 
of the fault for the happening of the 
accident. 
	 In what has been regarded as the 
first pedestrian death associated with 
self-driving technology in the United 
States, the case of Elaine Herzberg raises 
similar issues of comparative liability. 
Ms. Herzberg was walking her bicycle 
outside the crosswalk on a four-lane road 
in the Phoenix suburb of Tempe when 
she was hit by a Volvo XC90 SUV. The 
vehicle, which also had an individual 
behind the wheel, was traveling in an 
autonomous mode at a speed of about 
40 miles per hour in a 45 mile per hour 
zone. Footage of the crash, taken from 
the vantage point of the vehicle’s front 
dashboard, shows the pedestrian approach 
the front driver’s side of the vehicle just 
about a split second before the collision. 
In footage depicting the interior of the 
vehicle, the individual behind the wheel 
appears to be looking away from the 
road. Critics of autonomous software 
point to the vehicle’s light detection and 
ranging system (LIDAR) radar, arguing 
that it failed to detect the pedestrian 
approaching. However, from the 
perspective of the driver’s camera, it is not 
entirely clear that a reasonably prudent 
person would have seen and reacted to 
Ms. Herzberg any better than the LIDAR, 
as she seemingly walks out of the shadows 
directly into the path of the vehicle.
	 In the case of Joshua Brown, an 
individual who was killed when his Tesla 
Model S struck the side of a tractor-trailer 
in May 2016, The National Transportation 

Safety Board (NTSB) investigated and 
determined that, in addition to faults in the 
operational design of Tesla’s automation 
software, which “allowed prolonged 
disengagement from the driving task 
and enabled the driver to use it in ways 
inconsistent with manufacturer guidance 
and warnings,”2 human error – both on   
the part of the tractor-trailer driver and   
Mr. Brown – were factors in the accident. 
The NTSB detailed what it described 
as Mr. Brown’s “over-reliance on the 
automation.” According to data recovered 
from the Tesla, Mr. Brown’s hands were not 
on the wheel at the time of the accident, 
despite multiple audible prompts directing 
that he put his hands on the wheel. Data 
reportedly also showed that Mr. Brown had 
adjusted the vehicle’s rate of speed just 
minutes prior to the accident and that the 
vehicle was operating at a speed greater 
than the posted speed limit.
	 The advancement of semi-autonomous 
capabilities and features designed to 
assist with accident avoidance begets 
perhaps an even greater responsibility on 
a driver to remain vigilant and attentive 
to the roadway. As we begin to see cases 
where human involvement and semi-
autonomous software each play a role in 
the operation of a vehicle, it is incumbent 
upon legal practitioners prosecuting or 

defending cases involving fault for the 
happening of a motor vehicle accident to 
dig even deeper into the mechanics of the 
accident. At minimum, the scope of our 
discovery efforts should be widened as 
many vehicles now contain data recording 
devices and are equipped with a driver’s 
camera which must be demanded during 
discovery. At depositions and during pre-
trial discovery, we should be questioning 
drivers about the capabilities of their 
vehicles and the extent to which they were 
utilizing semi-autonomous driving systems 
at the time of the accident. Attention 
should be paid to any potential visual or 
audio safety prompts within the vehicle in 
the moments leading up to an accident. 
Impleader of automakers, manufacturers 
and software developers should be 
considered in cases where semi-
autonomous technology is engaged at the 
time of an accident. In this new, exciting 
legal landscape, civil practitioners must 
stay ahead of the curve. 

1	 The “American Driving Survey,” conducted by AAA’s 
Foundation for Traffic Safety using data reported by 
nearly 6,000 drivers about their daily driving habits in 
2014 and 2015.

2	 See The Nation Transportation Safety Board’s Accident 
Report ntsb.gov/investigations/AccidentReports/Reports/
HAR1702.pdf
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E-Discovery and Joint Expert Engagements
The use of digital forensic experts and 
vendors is a common and often vital 
part of litigation, especially during 
discovery. Traditionally, each party may 
hire their own expert to conduct work on 

their behalf. Each expert will typically 
perform a forensic collection of the data, 
conduct an independent analysis, and 
relay the results to the respective party. 
This approach works, but often means 
there will be duplicative work, delays and 
overall increased cost in discovery, as 
both parties debate the scope and type of 
work of the opposing expert. A dual party 
engagement is a fresh alternative that 
can be arranged to mitigate or eliminate 
some of the downsides of the traditional 
approach. There are several key 
considerations, however, before deciding 
which approach is best for your case.

Verifiable and Repeatable 
Processes
It is helpful to have a baseline knowledge 
and appreciation of the nature of true 
digital forensic processes. Operations 
performed according to stringent digital 
forensic standards are verifiable and 
repeatable, regardless of the expert used. 
Simply put, this means that a forensic 
collection completed by one qualified 
expert will produce the same outcome 
that it would if it were completed by 
another qualified expert. This universal 
standard for digital forensics, when truly 
appreciated, tends to increase the comfort 
level between contentious parties.

Issues with Status Quo
When each party retains its own digital 
forensics expert, each expert will often 
be working with the same set of data. In 
most cases, the data under examination 
or subject to review is from a desktop 
or laptop computer, tablet or smart 

phone. Each expert will conduct his or 
her analysis and relay the results to the 
hiring party. Those results may also be 
disclosed to the opposing party as part of 
a production, testimony, or otherwise. 
	 If there is a set of stipulated keywords 
or an analysis protocol that has been 
agreed upon by the parties, the issue of 
duplicative work is often compounded. 
Both experts may indeed be conducting 
the same examination, running the same 
keyword searches, and arriving at the 
same results. This duplication of work 
is still problematic for two reasons: it 
increases the overall cost of the litigation, 
and it almost certainly extends the 
amount of time required for discovery. If 
one party’s expert has a larger backlog 
or fewer resources than the other, the 
examination results may be delivered to 
each party at significantly different times.

Advantages of Coordination
Coordination between two parties with 
respect to retaining a digital forensics 
expert alleviates many of the issues 
encountered when each party retains their 
own expert. If a dual party engagement is 
to be arranged, both parties need to agree 
on the following, at a minimum: 
•	 the expert or third-party vendor to be 

used; 

•	 the specific tasks contemplated by the 
agreement (conducting the collections, 
keyword searches and/or examination 
of the data);

•	 the protocol for communication that 
will be used by all parties; and 

•	 how the responsibility for payment will 
be assigned. 
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	 Dual party engagements help to ensure 
that both parties agree on the type of 
analysis to be conducted, keyword lists 
to be used, how the results of the search 
and examination are to be disseminated, 
and any other factors that are important 
to the matter. In some cases, the results of 
the search and examination are disclosed 
to both parties simultaneously. In other 
cases, deadlines are put into place to 
govern the production of documents after 
both parties have an opportunity to review 
material culled during the search for 
privilege. 
	 The specifications of a dual party 
engagement are limited only by the 
flexibility of the parties. Dual party 
engagements allow for the analysis, 
searching and other related tasks to be 
performed once and disseminated to both 
parties. This arrangement reduces the 
overall cost of litigation as compared to 
two independent experts conducting the 
same analysis for their retaining party. 
When the results are provided to both 
parties at the same time, neither party is 
disadvantaged by the delivery time of 	
the results. 

Considerations for Dual Party 
Engagements
While dual party engagements solve a 
number of issues faced by traditional 
engagements, there are some important 
considerations that the parties must weigh 
before going this route. 
•	 Are both parties comfortable with the 

expert’s qualifications and prior work? 
If both sides have previously worked 
with the expert, they are much more 
likely to have a greater comfort level 
with the expert and his or her ability. 

•	 Having a qualified expert is critically 
important since both sides could be 
relying on the results produced by the 
expert.

•	 Dual party engagement does not 
preclude one or both of the parties 
from arranging a third-party review of 
the results. 

	 Another consideration that demands 
careful forethought in a dual party 
engagement is the impact of the 
communication and delivery protocol. 
•	 If both parties are to receive the search 

results simultaneously, the results 

cannot be examined or redacted by 
one party prior to disclosing to the 
other party. 

•	 If any type of review or redaction is 
necessary prior to one of the party’s 
review, the manner of delivery will 
need to be detailed in the dual party 
engagement letter. 

	 In many cases, each party will review 
the searching and analysis results of their 
own data for privilege prior to approving 
the release of discoverable material to 
the opposing party. This process is easily 
accomplished, but should be addressed 
in the joint contract to ensure both parties 
agree on the delivery protocol.

Conclusion
The dual party engagement approach is 
increasing in popularity as practitioners 
become more comfortable with the 
concepts and techniques employed 
by forensic experts during electronic 
discovery. These practitioners have come 
to recognize the inherent safeguards 
afforded by a trusted digital forensic 
expert and welcome the cost and time 
savings benefits of a joint engagement.
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To Provoke or Not to Provoke Heavy Metals
Cases in which plaintiffs claim health 
problems associated with heavy metal 
toxicity due to products they have ingested, 
including dietary supplements, seem to 
be filed with more regularity. Mercury, 
lead and arsenic are targeted frequently as 
the alleged causes of neuropathy, “foggy 
headiness,” heart palpitations and other 
health problems.1  Some of these plaintiffs 
appear to rely upon faulty medical data 
to substantiate their claims. For example, 
some physicians may provoke heavy metals 
out of their patients’ tissues and into their 
urine and then compare those heavy metal 

levels to reference ranges for unprovoked 
urine tests, resulting in false positive 
results.

What Are Heavy Metals? 
Heavy metals are defined as metals with 
relatively high densities, high atomic 
weights or high atomic numbers. Some 
heavy metals are essential nutrients for 
humans. For example, iron is required for 
the transport of oxygen needed for cellular 
respiration and zinc is needed to heal 
wounds. 

Where Are Heavy Metals Found? 
Many heavy metals are ubiquitous in that 
they occur naturally, so nearly everyone 
has some low-level exposure throughout 
their lifetime. They can be found in fruits 
and vegetables. If these plants are used to 
feed livestock, then the metals will leech 
into the livestock. Water obtained from 
natural springs often contains some heavy 
metals. The point is that we all have small 
amounts of heavy metals in our bodies, but 
our bodies generally reach a steady state in 
which the heavy metals are absorbed and 
excreted with no adverse consequences.

Heavy Metals Can Be Poisonous
There is no doubt that exposure to certain 
heavy metals in abnormal concentrations 
can cause adverse health consequences. 
The most common example is children 
ingesting lead via paint. In some situations, 
the health problems associated with heavy 
metal toxicity can be corrected by stopping 
further exposure followed by time to allow 
the body to naturally lower the level of 
heavy metals. 

Toxicology Evaluations  
A physician who suspects a patient is 
suffering from heavy metal toxicity will 

conduct a thorough medical examination, 
including an oral history to determine if 
the patient has been exposed to heavy 
metals. The physician also will try to 
correlate the patient’s symptoms to one or 
more metals. One of the most beneficial 
tools for a toxicologist is an exposure 
assessment, which is the process of 
estimating or measuring the magnitude, 
frequency and duration of exposure to a 
substance. These assessments can help 
determine if the patient has ingested 
metals in a sufficient quantity to produce 
adverse health effects. Unfortunately, 
these important steps in a toxicology 
evaluation may not always be performed 
by treating physicians.

Measuring the Level of 	
Heavy Metals
If a toxicology evaluation results in a 
physician suspecting heavy metal toxicity, 
then the physician probably will order a 
urine test. The patient’s urine is collected 
and evaluated for the presence of heavy 
metals expressed as micrograms per 
grams of creatinine (ug/g). There are two 
types of urine tests for heavy metals: 
unprovoked and provoked. Unprovoked 
urine collection means the patient does 
not take an agent to entice the body to 
excrete metals. Provoked urine collection 
means the patient takes a chelating agent 
to encourage the body to excrete metals. 
Chelating agents are chemical compounds 
that react with metal ions to form a 
stable, water-soluble complex that can be 
excreted by the body.
	 Chelation therapy can be beneficial 
in those situations when a physician 
determines an exposure to heavy metals, 
adverse health consequences from the 
exposure, stopping further exposure is 
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not sufficient to remedy the condition, 
and the patient needs additional help 
ridding the body of heavy metals.2 The 
issue with chelating agents develops 
when they are used to determine if 
chelation therapy is necessary. A number 
of labs, including the Mayo Clinic, 
have developed reference ranges for 
heavy metals in unprovoked urine. A 
reference range is a scientific consensus 
for comparison, or a frame of reference, 
for health professionals to interpret a 
set of test results. However, there are no 
consensus guidelines for the interpretation 
of results of provoked urine testing. This 
lack of consensus for provoked references 
ranges is a function of variables, e.g., the 
variety of chelating agents, the various 
routes of administration of those agents 
(intravenous infusions, intramuscularly, 
orally, etc.), inconsistent doses of 
agents and inconsistent urine collection 
procedures. 
	 Lacking reference ranges for provoked 
urine tests, physicians sometimes 
compare the provoked test results with 
unprovoked reference ranges. A provoked 
urine sample almost always looks elevated 
when compared to unprovoked ranges, but 
the results do not necessarily reflect an 
abnormal body burden of the presumed 
toxicant. This testing does little more 
than document a normal response to the 
chelator. Patients may then be mistakenly 
told their bodies have dangerously high 
levels of heavy metals and as a result, 
they should be “detoxified” to reduce 
these levels. However, experiments have 
established that provocation raises urine 
levels of heavy metals as much in people 
exposed to heavy metals as in unexposed 
control subjects and that the rise is 

temporary, ought to be expected, and 
is not evidence of a dangerous medical 
condition.

Comparing Apples to Oranges 
Other problems that litigators need to 
watch for include the length of the urine 
collection process and controlling for 
creatinine in the urine. Unprovoked 
reference ranges are based upon 24-
hour urine collections. However, it is not 
uncommon for physicians to prescribe 
provoked urine tests that require only a 
six-hour collection period. With provoked 
tests, most of the extra heavy metal 
excretion occurs toward the beginning 
of the test. This means a specimen 
obtained over a six-hour period and not 
the standard 24-hour period results in 
the reported heavy metal levels being 
higher. Also, the test results sometimes 
are controlled for creatinine, which falsely 
elevates the concentration of heavy metals 
reported. The end result is that even a 
“normal person” would tend to have a 
high result. An example helps drive the 
point home.
	 A person excretes 1 g of creatinine 
(Cr) into the urine in 24 hours and has 
a daily urine volume of 1 L. The same 
person excretes 0.4 ug/dL mercury into 
the urine over a day, which is 4 ug Hg/L. 
The urine mercury excreted over the 
course of one day is equal to 4 ug/g Cr. 
If urine is collected for six hours and 
controlled for creatinine, the mercury 
level would be expected to continue 
to be 4 ug/g Cr (since 250 mg Cr, 1 ug 
Hg, and 250 ml of urine are expected 
to have been collected over six hours). 
However, if a chelating agent were 
administered prior to collection of urine, 
the result would change. Assuming the 

excretion of mercury triples in the first 
six hours after chelator administration 
and then returns to baseline, the 24-hour 
excretion of mercury would increase to 
6 ug, while the creatinine excreted over 
the same 24 hours would remain stable. 
However, if the urine was collected only 
for the first six hours and then controlled 
for creatinine, the 3 ug of Hg collected 
along with 250 mg of Cr would then be 
converted to 12 ug Hg/g creatinine. By 
cutting the urine collection period to 
six hours and controlling for creatinine, 
the results reported to the patient and 
provider has doubled. Thus, in this 
example, creatinine correction would be 
deceptive.

Conclusion
Attorneys litigating heavy metal toxicity 
cases need to ask a series of questions. 
Has the plaintiff undergone a thorough 
toxicology evaluation? Has a urine test 
been conducted with a provoking agent? 
Have the results of a provoked urine test 
been compared to reference ranges for 
unprovoked urine tests? Have the urine 
test results been corrected for creatinine? 
If the answer to any one of these questions 
is yes, you may have a very strong defense 
to a claim of heavy metal toxicity. 

1	 Some heavy metals are subject to California’s Proposition 
65, which requires that products include detailed 
warning labels if they contain chemicals known to the 
State of California to cause cancer, birth defects or other 
reproductive harm. Please refer to the Spring 2017 
edition of Paradigm for the author’s article discussing 
Proposition 65.

2	 The purpose of this article is not to debate the value of 
chelation therapy, but there is significant debate about 
the practice. For example, some medical practitioners 
claim chelation therapy can treat a variety of ailments 
other than heavy metal toxicity, including heart disease, 
cancer and autism. The American Heart Association and 
the American Cancer Society have stated that there is no 
scientific evidence to demonstrate any benefit from this 
form of therapy.
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Consider the Risks When 
Hiring “Independent Contractors” 
The California Supreme Court has 
unanimously ruled in Dynamex Operations 
West, Inc. v. Superior Court of Los Angeles 
that all workers are employees unless 
proven otherwise. Notably, the Court has 

made it much more difficult to prove that a 
worker is an independent contractor. 

The Old Standard  
For nearly 30 years, courts have applied 
a “multifactor, all the circumstances 
standard” in which the primary concern 
for independent contractor classification 
was whether the hiring company had the 
right to control the “manner and means” 
by which the worker performed the work. 
Other factors considered included the 
degree of skill required to perform the 
work, the ability for the worker to profit, 
the nature of the hiring company’s regular 
business, and whether the worker supplies 
his or her own equipment. 

The New Standard   
Now, in the Dynamex decision, the Court 
considered whether delivery drivers, who 
were classified by their hiring company as 
independent contractors, were entitled to 
California Wage Order protections, such 
as minimum wage, overtime, and meal and 
rest periods. In doing so, the Court ruled 
that a worker cannot be classified as an 
independent contractor unless all three 
prongs of the following “ABC Test” have 
been satisfied:  
•	 (A) the worker is free from the control 

and direction of the hirer in connection 
with the performance of the work, both 
under the contract for the performance 
of such work and in fact;  

•	 (B) the worker performs work that is 
outside the usual course of the hiring 
entity’s business; and  

•	 (C) the worker is customarily engaged 
in an independently established trade, 
occupation or business of the same 
nature as the work performed for the 
hiring entity. 

	 Part (A) of the test is unsurprising 
as it is akin to the common law control 
standard that prevents a hiring company 
from designating a worker as a contractor 
if the company exercises the same control 
over the worker that it would typically 
exercise over employees. However, parts 
(B) and (C) of the test could significantly 
hamper California’s numerous independent 
contractor relationships in a variety of 
industries and bring the burgeoning “gig 
economy” to a halt.  
	 In addressing part (B), which requires 
that the worker perform work outside the 
usual course of the hiring entity’s business, 
the Court provided specific examples: 
•	 a plumber temporarily hired by a retail 

store to repair a leak would be an 
independent contractor because she is 
doing work outside the usual course of 
business;

•	 an electrician hired by a retail store to 
install an electrical line would be an 
independent contractor because he is 
doing work outside the usual course of 
business;

•	 a seamstress who works at home 
to make dresses for a clothing 
manufacturer from cloth and patterns 
supplied by the hiring company is an 
employee because her services are 
within the clothing manufacturer’s usual 
business;

•	 a cake decorator who works for a bakery 
on a regular basis to provide custom-
designed cakes is an employee because 
his services are within the usual course 
of the bakery’s business.  

	 With respect to part (C) of the test, 
which requires a showing that the worker is 
customarily engaged in an independently 
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established trade, occupation or business 
of the same nature as the work he or she 
is performing for the hiring company, the 
Court made clear that the hiring company 
must prove more than the fact that it has 
not prohibited or prevented a worker 
from engaging in his or her own business. 
The Court suggested that this part of the 
test might be satisfied if the worker has 
generally taken the steps to establish and 
promote his or her independent business, 
such as through incorporation, licensure, 
advertisements and routine offerings to 
provide the services of the independent 
business to the public or other customers.  

Business Take-Aways   
As we have previously advised, 
independent contractor misclassification 
carries serious statutory penalties of $5,000 
to $15,000 in California for each “willful” 
violation. Moreover, hiring companies 
can be subject to time-consuming and 
expensive audits and be held liable for 
back wages, penalties, fines and the 
assessment of back taxes in the event 
workers are found by state and/or federal 
agencies to have been misclassified. 
	 As such, all businesses should 
reevaluate their independent contractor 
classifications under the new ABC Test, 
including but not limited to:  
•	 evaluate your contractor agreements 

with any contractors based on the 
factors established in Dynamex; 

•	 remember that the ABC Test will be 
applied even if there is a mutually 
negotiated agreement for independent 
contractor classification status;  

•	 evaluate your population of workers 
and the nature of the work they are 
performing as it relates to the core 
services or products of your company; 

•	 require your contractors to show 
that they are independently taking 
the actions to run and promote their 
independent businesses; 

•	 consider implementing arbitration 
agreements containing a class-action 
waiver; and 

•	 strategize with counsel to determine 
various means of mitigating risk in case 
of possible existing misclassifications. 

	 It is important to note that the ABC Test 
will be applied to determine if California 
Wage Order protections apply. However, it 
is not yet clear whether California agencies 
or courts will apply the ABC Test for 
other purposes such as tax withholdings, 
worker’s compensation insurance and 
unemployment insurance. Businesses 
must use caution when entering into 
and/or continuing independent contractor 
relationships. 

Beyond California   
The ABC Test also is applied in a number 
of other states, including Massachusetts, 
New Jersey and Connecticut. In addition 
to state laws, all companies still need 
to be mindful of the Internal Revenue 
Service (IRS) and the federal Department 
of Labor’s (DOL) guidelines as to when 
they will consider a worker an employee. 
The IRS, for example, with the goal of 
capturing as much employer tax revenue as 

possible, applies a multi-factor test focused 
on the degree of control an employer 
has over a worker. Specifically, the more 
control someone has over the worker’s 
behavior, methods of performance and rate 
of compensation, the more likely they are 
deemed to be an employee. 
	 Different from the IRS test, the DOL 
economic realities test seeks to determine 
whether the worker is economically 
dependent on the company. To do so, 
the DOL and most non-California courts 
consider seven separate factors: 
1.	 the extent to which the services 

rendered are an integral part of the 
principal’s business;

2.	 the permanency of the relationship;

3.	 the amount of the alleged contractor’s 
investment in facilities and equipment;

4.	 the nature and degree of control by the 
principal;

5.	 the alleged contractor’s opportunities 
for profit and loss;

6.	 the amount of initiative, judgment or 
foresight in open market competition 
with others required for the success of 
the claimed independent contractor; 
and

7.	 the degree of independent business 
organization and operation.

	 While no one factor is determinative, 
the overall analysis is intended to show 
if a worker is truly in business for herself 
or economically dependent on the one 
employing company.
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The Changing Landscape of U.S. Sanctions in 2018
The U.S. Government made significant 
changes to some of its economic sanctions 
programs in the first half of 2018, including 
the reimposition of sanctions against Iran 
(in light of the Trump Administration’s 
decision to withdraw from the Iran nuclear 
deal), expanded sanctions against Russia, 
and revised sanctions against North Korea. 
	 Both U.S. and non-U.S. persons should 
take care to ensure that they understand 
the sanctions. Most U.S. sanctions apply 
to U.S. persons (defined as U.S. citizens 
or permanent resident aliens, persons in 
the United States, entities organized under 
the laws of the U.S., and subsidiaries or 

branches of foreign companies located 
in the U.S.). The Iran, Russia and North 
Korea sanctions are more extensive than 
most others imposed by the U.S., as 
they include both “blocking” sanctions 
(which prohibit transactions by U.S. 
persons with, and block the property and 
property interests of, particular designated 
individuals and entities) and other types of 
sanctions, including “secondary sanctions,” 
which apply to persons (including non-U.S. 
persons) that engage in certain transactions 
not requiring a U.S. nexus. U.S. persons 
are also prohibited from facilitating 
transactions by non-U.S. persons that 
would be prohibited for U.S. persons.

Iran Sanctions
The U.S. has maintained a comprehensive 
embargo against Iran, prohibiting nearly 
all transactions and trade with Iran by U.S. 
persons, directly or indirectly.1 Most of 
these prohibitions remained in effect even 
while the U.S. had lifted certain sanctions 
pursuant to the Iran nuclear deal – formally 
known as the Joint Comprehensive Plan of 
Action (JCPOA).
	 On May 8, 2018, the President 
announced his decision to withdraw the 
U.S. from the JCPOA and to reinstate U.S. 
nuclear-related sanctions on Iran that had 
been lifted as part of the JCPOA, following 
wind-down periods. 
	 After a 90-day wind-down period 
ending on August 6, 2018, the U.S. 
government reinstated sanctions on:
•	 the purchase or acquisition of U.S. 

dollar banknotes by the government of 
Iran;

•	 Iran’s trade in gold or precious metals;

•	 the direct or indirect sale, supply or 
transfer to or from Iran of graphite, 
raw or semi-finished metals, such as 

aluminum and steel, coal and software 
for integrating industrial processes;

•	 significant transactions related to the 
purchase or sale of Iranian rials, or the 
maintenance of significant funds or 
accounts outside the territory of Iran 
denominated in the Iranian rial;

•	 the purchase, subscription to, or 
facilitation of the issuance of Iranian 
sovereign debt; and

•	 Iran’s automotive sector.

	 The U.S. government also ceased 
authorizations for imports of carpets and 
foodstuffs and certain related financial 
transactions, and relating to exports 
or reexports of commercial passenger 
aircraft and related parts and services and 
contingent contracts.2

	 After a 180-day wind-down period 
ending on November 4, 2018, the U.S. 
government will reinstate sanctions on:
•	 Iran’s energy sector; 

•	 petroleum-related transactions with, 
among others, the National Iranian Oil 
Company, Naftiran Intertrade Company, 
and National Iranian Tanker Company, 
including the purchase of petroleum, 
petroleum products or petrochemical 
products from Iran;

•	 Iran’s port operators, and shipping and 
shipbuilding sectors;

•	 certain transactions by foreign financial 
institutions with the Central Bank of 
Iran and designated Iranian financial 
institutions; 

•	 the provision of specialized financial 
messaging services to the Central Bank 
of Iran and Iranian financial institutions; 

•	 the provision of underwriting services, 
insurance or reinsurance; and 

Nor th  Amer i ca  –  Un i t ed  S ta tes

Jennifer M. Smith is a partner of the Law 

Offices of Stewart and Stewart. She advises 

clients in a wide range of industries on 

international trade law and import and export 

compliance matters, including economic 

sanctions and embargoes, export controls, 

customs, anti-boycott, trade adjustment 

assistance, and international and bilateral trade 

agreements and dispute resolution processes.

Law Offices of Stewart and Stewart
2100 M Street NW
Suite 200
Washington, D.C. 20037 

202.785.4185 Phone

jsmith@stewartlaw.com
stewartlaw.com

Jennifer M. Smith



	 F A L L  2 0 1 8 	 25

•	 various persons that had been removed 
from blocking designations.3

	 Moreover, after November 4, 2018, non-
U.S. entities that are owned or controlled 
by a U.S. person again will be generally 
prohibited from knowingly engaging in 
any transaction, directly or indirectly, with 
Iran that would be prohibited if engaged 
in by a U.S. person.4 Pursuant to the 
JCPOA, the U.S. government had issued 
Iran General License H, which authorized 
most transactions between U.S.-owned or 
-controlled foreign entities and Iran. That 
license has now been revoked.
	 In response to the U.S. decision to 
withdraw from the JCPOA, the European 
Union (EU) has launched the formal process 
to activate its Blocking Statute, which would 
forbid EU persons from complying with the 
reinstated U.S. sanctions.5 This may leave 
businesses located or incorporated in EU 
countries in the Catch-22 situation of being 
prohibited from engaging in transactions 
with Iran under the U.S. sanctions on the 
one hand and being required not to comply 
with U.S. sanctions on the other. In such 
circumstances, licenses may need to be 
obtained from the U.S. government and/or 
foreign governments.

Russia Sanctions   
In addition to blocking and secondary 
sanctions, the Russia sanctions program 
includes “sectoral sanctions,” which 
prohibit only certain types of transactions 
with designated entities operating in the 
financial services, energy and defense 
sectors of the Russian economy.
	 Throughout 2018, the U.S. has 
designated additional individuals and 
entities under the Russia sanctions. 
For example, in April 2018, The U.S. 
Department of the Treasury’s Office of 
Foreign Assets Control (OFAC) designated 
seven Russian oligarchs, 12 companies 
they own or control, 17 senior Russian 
government officials, and a state-owned 
Russian weapons trading company and its 
subsidiary, a Russian bank.6 The companies 
included United Company RUSAL, which 
is “one of the world’s largest aluminum 
producers” and “responsible for seven 
percent of global aluminum production,” 
and GAZ Group, “Russia’s leading 
manufacturer of commercial vehicles.”7 

OFAC subsequently issued general licenses 
allowing for certain time periods for 
winding down activities with, or divesting or 
transferring to non-U.S. persons debt, equity, 
or other holdings of, some of the designated 
companies.
	 In response, on June 4, 2018, Russian 
President Vladimir Putin signed a counter-
sanctions law granting his government broad 
authority to retaliate against U.S. and EU 
sanctions with regard to various economic 
activities, including trade bans.8 At this 
point, however, it is unclear what measures 
(if any) President Putin may choose to 
implement.9 Russian lawmakers have also 
introduced a draft bill that would impose 
criminal liability for complying with U.S. or 
EU sanctions, but, as of the time of writing, 
that bill had not moved forward since late 
May 2018.10

North Korea Sanctions   
The U.S. imposes comprehensive sanctions 
banning, absent specific authorization (i.e., 
by license), nearly all dealings by U.S. 
persons with North Korea.11

	 In February 2018, OFAC issued 
an advisory to alert persons globally to 
deceptive shipping practices used by 
North Korea to evade sanctions, including 
obfuscating the identity of the vessels, the 
goods being shipped, and the origin or 
destination of cargo. These practices are 
intended to circumvent existing sanctions 
compliance controls used by – and may 
create significant sanctions risk for – parties 
involved in the shipping industry, including 
insurers, flag registries, shipping companies, 
and financial institutions.12

	 In early March, OFAC amended the 
North Korea Sanctions Regulations, and 
reissued them in their entirety, in light of 
numerous changes.13

Penalties for Failure to Comply 
with U.S. Sanctions   
The U.S. imposes severe penalties for 
sanctions violations. Persons that violate most 
U.S. sanctions, including the three sanctions 
programs discussed above, may be subject 
to civil monetary penalties equal to the 
greater of twice the value of the underlying 
transaction or $289,238 USD, per violation. 
Criminal penalties of up to $1 million USD, 
imprisonment for up to  20 years, or both, may 
be imposed for willful sanctions violations.

Compliance   
U.S. persons, and many non-U.S. persons, 
must understand and comply with the 
changing U.S. sanctions. Even more 
changes may come in the future. 
	 To minimize the risk of major penalties 
for sanctions violations, businesses should 
implement rigorous compliance programs, 
including due diligence procedures and 
screening of all transactions, and update 
them where necessary to reflect changes in 
the sanctions. Businesses should clearly 
communicate sanctions and compliance 
obligations to other parties involved in 
international transactions. Multinational 
businesses in particular should be aware 
of the risks they may face under both the 
U.S. sanctions and blocking laws of other 
countries. They should exercise extreme 
caution about potentially engaging in 
transactions that would cause them to 
become subject to U.S. secondary sanctions. 
Businesses should seek advice from legal 
professionals or OFAC, if needed.
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National Security Presidential Memorandum Relating to 
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8, 2018) at 1-2, treasury.gov/resource-center/sanctions/
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3	 Id. at 2-3.

4	 31 C.F.R. § 560.215.

5	 European Commission, Press Release, “European 
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to the Joint Comprehensive Plan of Action” (May 18, 
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3861_en.htm.
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Response to Worldwide Malign Activity” (Apr. 6, 2018), 
available at home.treasury.gov/news/press-releases/
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Advisory, supra note 11, at 1-3.
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The Rise of Deepfake and Media Synthetization
Internet users are sounding the alarm as 
“Deepfake” videos are increasingly becom-
ing more common. Deepfakes are videos 
made by software apps where users can take 
an original video file and have an app alter 
the subject matter’s speech, appearance and 
facial expression in real time. 
	 Concerns range from copyright 
violations, sexual harassment, video 
renderings depicting celebrities engaging 
in illicit acts, to the use of Deepfake videos 
as a form of subversive political tactics via 
“fake news.” For example, in Iraq, there 
are reports of Deepfake videos being used 
against rival politicians.1

	 Privacy and other special interest 
groups2 are monitoring the trends involving 
how Deepfake videos and “fake news”3 
are used and addressed by lawmakers. 

The proliferation of cheap technology 
and deliberate misinformation campaigns 
by state agencies,4 have made internet 
users vulnerable to having their image 
manipulated. This area of the law must now 
evolve to keep up with the rapid pace of 
technology.

How Other Countries are Reacting
Other jurisdictions have enacted legislation 
designed to combat Deepfake videos. On 
January 12, 2018, Germany enacted the 
Act to Improve Enforcement of the Law in 
Social Networks, also known as the Network 
Enforcement Act (NEA). The NEA allows 
for stiff penalties against social media 
providers who host “hate speech.”
 	 In the United States, lawmakers 
are grappling with the inadequacy of 
their content provider laws, such as the 
Communications Decency Act of 1996 
(CDA) in combatting Deepfakes.5 The state 
of New York has introduced Bill A08155, 
preventing the unlawful use of personal 
images. This bill, if passed, would provide 
injunctive relief and a claim for damages for 
persons whose ‘persona’ is unlawfully used 
“without the written consent first obtained.”6

	 Other countries such as the United 
Kingdom (UK), France7 and Spain8 have 
also proposed their own legislation with 
varying aims from combatting sexual 
harassment to combatting the proliferation 	
of “fake news.”

How Canada is Reacting
Canada has yet to legislate specific 
Deepfake concerns. Certain provinces 
have existing legislation that combats the 
distribution of intimate images without a 
person’s consent (also known as “revenge 
porn” or “cyberbullying” laws). These 
provincial legislations provide for a tort 
of non-consensual distribution of intimate 

images. Similar laws are found under the 
Criminal Code of Canada (Criminal Code). 
How Canadian law defines “intimate 
image” under provincial legislation 
such as Manitoba’s The Intimate Image 
Protection Act (IIPA) is in uniform with 
the Criminal Code. 
	 The IIPA defines intimate image as 
“a visual recording of a person made by 
any means, including a ‘video recording’ 
in which the person depicted in the 
image is nude… or is engaged in explicit 
sexual activity, which was recorded in 
circumstances that gave rise to a reasonable 
expectation of privacy in respect of 
the image, and if the image has been 
distributed, in which the person depicted in 
the image retained a reasonable expectation 
of privacy at the time it was distributed.”9

	 Under Canadian Federal legislation, the 
Criminal Code has existing harassment and 
unlawful distribution offenses under section 
264(1) and 162.1(1) which may be of some 
assistance for victims. Under section 264(1), 
“No person shall, without lawful authority… 
engage in conduct… that causes that other 
person reasonably, in all the circumstances, 
to fear for their safety or the safety of 
anyone known to them… and repeatedly 
communicating with, either directly or 
indirectly, [to] the other person or anyone 
known to them.”10

	 Under section 162(1) of the Code, it is an 
offense for anyone who knowingly publishes, 
distributes, makes available an “intimate 
image” of a person knowing that the person 
depicted in the image did not give their 
consent to that conduct. The penalty for 
this offense may result in imprisonment 
for a term of not more than five years; 
or an offense punishable on summary 
conviction.”11
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	 Where the need for the law to evolve 
arises in how the provincial legislation and 
the Criminal Code define “intimate image.” 
An issue arises as these laws are designed to 
prevent distribution of “real” or “authentic” 
videos. In other words, the law presumes 
that the intimate images are true, that the 
events in the video occurred, or were done 
by the person(s) depicted in them. Both 
acts, and other similar legislation from other 
Canadian provinces do not specifically 
prohibit “created” or fictionally rendered 
“intimate images.” An issue may arise 
as the Deepfaked video does not actually 
depict a “real” person, but rather a fictional 
simulation of an individual’s likeness. 
	 The vagueness in the legislation may 
make prosecution difficult but may still 
be used successfully. For example, the 
U.K. has recently successfully convicted 
an identifiable offender using Deepfake to 
harass their co-worker, leading to a 12-year 
jail sentence for the offender.12

Procedural Issues in Canadian 
Private Civil Claims
If the only viable solution appears to 
be private actions against offender(s) in 
defamation or copyright infringement 
claims, potential plaintiffs should keep these 
procedural issues in mind. Of course, a 
general warning is always warranted as these 
types of actions are almost always costly, 
time consuming and difficult for plaintiffs to 
obtain a judgement.
	 Here are eight things to keep in mind 
when deliberating whether to file a claim for 
a private tort or copyright action. 

1.	 Jurisdictional concerns
Defendant(s) may be spread throughout 
Canada, or the world. Deciding which forum 
to use will dictate procedural steps that need 
to be complied with, such as filing and serving 
a notice of action against all defendants or 
internet service providers. It is best to ensure 
you check with the local jurisdictions as to 
what notice provisions are required.

2.	 The medium for the message is         
ever changing

Video distribution is no longer reliant 
on websites. There are now more mobile 
apps where media is distributed, such as 
Instagram, Snapchat, Discord and other 
livestreaming applications. Lawyers should 

ensure that they have mechanisms in place 
to preserve evidence in the proper format.

3.	 Defendant(s) are most likely anonymous
Websites don’t require you to disclose 
who you are prior to using them. Doxing 
(the public posting of personal identifying 
information) is usually prohibited by website 
user norms and breach privacy laws. 
Cooperation from internet service providers 
(ISP) is difficult to obtain and usually 
requires a court order compelling the ISP to 
provide disclosure. Furthermore, disclosure 
from ISP may only be useful where the 
defendant(s) is in the ISP’s coverage area. 

4.	 Financial compensation is hard to find
Unlike traditional corporate media 
defendants, online publishers may have 
no assets or have non-attachable assets 
that are outside the jurisdiction of the 
court where the claim is filed. Worse 
still, defendants may be transient or 
may involve an unknowable number of 
users all participating in the creation and 
dissemination of Deepfake videos.

5.	 Lawyers are not exactly safe from abuse
Parties to traditional defamation disputes 
usually see lawyers as disinterested actors. 
Online disputes involving anonymous users 
make no consideration for this and lawyers 
may be subject to personal attacks, doxing 
or defamatory comments.

6.	 Decision whether to file a claim entails 
new variables

Traditional claims for defamation require 
clients to act due to strict limitation dates 
(often plaintiffs must act, or not at all) 
and actions seek to force the defendant 
to apologize, remove content from their 
newspaper or magazine article. The 
difficulty faced by victims of Deepfake 
videos are that the material that they seek 
to remove may not be easily removed 
from the internet. Alternative steps may 
require plaintiffs to hire companies that 
specialize in removing content from the 
internet instead of using their resources in 
addressing their claim in court. 

7.	 Don’t forget about hyperlinks
Hyperlinks may be considered defamatory 
under Canadian law depending on the 
circumstances. The question to ask is 
whether if “read contextually, the text that 
includes the hyperlink constitutes adoption 

or endorsement of the specific content it 
links to.”13 If so, the posting of hyperlinks 
may be considered deflamatory.

8.	 Limitation periods may be variable
The usual limitation periods for a claim 
of defamation is two years from the date 
of publication. In a situation where the 
Deepfake video is published repeatedly in 
different websites, each publication may 
restart the clock on the limitation period.

Conclusion 
This area of the law is ever changing. It is 
not a bad idea to update the lawyer’s toolbox 
every few weeks. As always, the above 
information is meant for general knowledge. 
Please consult your legal counsel for any 
legal advice.
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Cross-Border Profit Distribution of 
German Corporations
In two cases decided in December 
2017, the European Court of Justice 
(ECJ) ruled that the German anti-treaty 
shopping rules violate European Union 
(EU) law.
	 In April 2018, the German Federal 
Ministry of Finance reacted and 
implemented the ruling of the court. 
The ruling has an impact on profit 
distributions of German corporations 
to foreign parent companies located in 
another EU country or within the scope 
of a directive.

Treaty Shopping and Anti-Treaty 
Shopping Rules  
The term “treaty shopping” (or directive 
shopping) originates from United States 
treaty law. It refers to tax structures 
implemented to benefit from tax relief 
under a treaty or benefits provided by a 
directive. The term “anti-treaty shopping 
rules” refers to national provisions 
by which the legislator seeks to avoid 
abusive treaty shopping.
	 Treaty shopping is particularly 
important in the context of reducing 
withholding tax. A taxpayer, who is not 
covered by the treaty, uses a corporation 
covered by the treaty and establishes 
it as an intermediate company. Foreign 
income goes directly to that intermediate 
company and only indirectly to the 
taxpayer not covered by the treaty. In this 
way, the taxpayer can benefit from the 
advantages granted by a double taxation 
treaty or a directive.

By Way of Illustration: German 
Company with a Foreign Parent   
A German corporation distributes profits 
to its foreign parent. The domicile 
of that foreign parent is selected in 
a country where it profits from the 
advantages granted by a double taxation 
treaty and/or a directive. In this case, 
distributions by the German subsidiary 
to its parent are, in principle, exempted 
from capital gains tax. The shares in the 
foreign holding company are held by an 
individual not entitled to benefit from 
the advantages granted by the double 
taxation treaty or the directive. In the 
cases the ECJ had to decide in December 
2017, the shares were held by individual 
residents in Germany and/or Singapore.

	 In the past, the German legislature 
has tried to prevent this practice. 
	 According to the pertaining national 
legislation, the tax exemption and/or tax 
relief is therefore prohibited in case of 
abusive or merely artificial structures. 
This is aimed at preventing the abusive 
interposition of a foreign parent company. 
If the conditions of the respective 
national legislation are met, no relief 
from capital gains tax will be granted 
where the foreign parent’s shareholders 
would not be entitled to similar benefits 
if they received the income directly.

ECJ Rules that German 	
Anti-Treaty Shopping Rules 
Breach Union Law  
These national rules of German tax law 
breach Union law, according to the ECJ 
ruling in the above referenced cases. 
However, said ruling was issued with 
respect to the previous national rules 
applying only to pre-2012 cases. The 
rules were revised effective January 1, 
2012. A new case is presently pending 
before the ECJ for a ruling on the current 
version of the rules (Case number C 
440/17).
	 Whether the ECJ will also overturn 
the current rules is still open. The 
judgment in this case is expected to be 
given in the near future. There is reason 
to assume that these rules will equally 
fail to meet the court’s requirements 
and that the ECJ will find the rules 
inconsistent with EU law.  

Breach of Parent-Subsidiary 
Directive of the EU Council 		
of Ministers  
The Parent-Subsidiary Directive was 
adopted in 1990 by the EU Council 
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of Ministers. It governs the taxation of 
profit distributions between companies 
of different EU member states. Its aim: 
removing multiple taxation of dividend 
distributions between related companies 
based in different EU member states. 
This is intended to help companies 
operate effectively within the EU. 
	 Therefore, the directive abolishes 
withholding tax on distributions from a 
subsidiary based in one member state to 
its parent based in a different member 
state. The member states are permitted 
to establish national exceptions to this 
directive to prevent tax evasion and 
abuses. However, the respective rules 
must be proportionate and suitable 
to avoid tax evasion and abuses. The 
German rules did not meet these 
requirements. As a consequence, the 
court ruled that the German rules were 
incompatible with the Parent-Subsidiary 
Directive. 

Restriction of Freedom of 
Establishment   
The German rules also violate the 
freedom of establishment. The ECJ 
affirms an unequal treatment between a 
non-resident and a resident parent with 
respect to distributions from subsidiaries: 
Only in the first case (resident subsidiary 
distributes profits to non-resident parent) 

is the exemption from withholding tax 
dependent on additional requirements 
set out by national rules. According 
to the ECJ, this unequal treatment 
may, in principle, prevent a non-
resident parent from operating through 
a subsidiary based in Germany. This 
entails a restriction of the freedom of 
establishment.
	 The Federal Republic of Germany 
asserted that this restriction of the 
freedom of establishment was justified. It 
was aimed at combatting tax evasion and 
circumvention and resulted in balanced 
allocation of the power of taxation 
between the EU member states. The 
ECJ did not accept this reasoning and 
criticized the specific provisions of the 
national legislation. 

Federal Ministry of Finance 
Implements ECJ Ruling  
In April 2018, the German Federal 
Ministry of Finance reacted to the ECJ 
judgment. Now, the following applies: 
•	 The rules criticized by the court are 

no longer applied to pending cases 
involving applications for a refund or 
exemption from capital gains tax.

•	 For the time being, the current follow-
up rules remain applicable with 
certain limitations.

Recommendation: Keep 
Rejection Decisions Against 
Refund of Withholding 		
Tax Open  
Applications for refunds or exemptions 
need to be newly evaluated against the 
background of the ECJ ruling and the 
reaction by the German Federal Ministry 
of Finance. 
	 With respect to applications 
for refunds of, or exemptions from, 
withholding tax under the former legal 
situation (i.e., as of the 2007 assessment 
period), the following applies: To the 
extent that proceedings are still pending, 
a refund of withholding tax should 
be applied for. The Federal Central 
Tax Office will no longer reject such 
applications by making reference to the 
national anti-abuse provisions.
	 Concerning the respective 
applications as of the 2012 assessment 
period, the following applies: Until the 
ECJ ruling, rejection decisions against 
the refund of withholding tax should be 
challenged and kept open.
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The New Italian Code 
of Crisis and Insolvency: 
A First Glance
In the next few months, reform of the Italian 
bankruptcy law will be completed with 
the introduction of the new “Crisis and 
Insolvency Code” (hereinafter, the “Code”). 
This Code is composed of nine sections and 
362 articles that organize the rules currently 
contained in the Italian bankruptcy law and 
the over-indebtedness law for individuals. 
The Code starts with the general principles 
of the crisis, then the so-called “minor” 
procedures, and finally the phase of 
the crisis which is still reversible until 
insolvency and judicial liquidation, which is 
considered the “extrema ratio.”
	 The new Code will regulate in a 

comprehensive, singular and organic 
way, all aspects of crisis and insolvency, 
regardless of the legal nature of the debtor 
and the type of activity, thus regulating crisis 
situations affecting both individuals and 
legal entities.
	 The Code is inspired by the European 
legislation (see Commission No. 2014/ 
135/EU, 12 March 2014 and Reg (EU) 
2015/848, 20 May 2015 of the Parliament 
and the Council) and the principles of 
international commercial law elaborated by 
Uncitral on insolvency. Thus, the new Code 
may also be considered part of the evolution 
of legislation “from a law of morality to a 
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law of continuity,” where insolvency must 
represent a condition to which one should 
never arrive.
	 There are two general principles of the 
reform: the pursuit of the best satisfaction 
of creditors and the pursuit of business 
continuity to overcome the crisis. It is 
assumed that the timely disclosure of the 
crisis helps overcome the critical phase and 
is aimed at encouraging the instrument of 
the preliminary composition with all or part 
of the creditors. The liquidation procedure 
is an “extrema ratio” that can only be used 
if it turns out to be the most practical and 
profitable way to satisfy creditors. 
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	 In an innovative way for the Italian 
legal system, the new Code introduces 
the ideas of alert and crisis. The alert 
procedure is introduced to promptly 
bring out the state of crisis. The state of 
crisis is defined as “probability of future 
insolvency.” Insolvency is manifested by 
the lack of prospective cash flow to meet 
planned obligations.
	 The reform regulates:
•	 crisis composition bodies entrusted to 

face the first disclosure of the critical 
phases, new reporting charges (through 
new obligations for corporate bodies 
and individuals) and rewards measures 
linked to timely disclosures;

•	 turn-around plans, debt restructuring 
agreements, preliminary composition 
with creditors (with continuation of 
debtors’ business or with liquidation), 
along with the related institutions of 
complaints, appeals and revocations 
and precautionary and protective 
measures; and 

•	 over-indebtedness of individuals 
and small entrepreneurs, originally 
excluded from bankruptcy (the subject 
matter acquires new organic unity 
and autonomy, compared to what is 
previously stated by Law 3/2012).

	 Turnaround plans and arrangements, as 
well as debt restructuring agreements, are 
also detailed.
	 The preliminary composition with 
creditors becomes the main focus of the 
reform. In line with the general goal of 
preventing insolvency and crisis, it is 
detailed and directly disciplined without 
any reference to the previous bankruptcy 
law and without any point of contact with the 
previous bankruptcy composition agreement. 
	 In its business continuity variant, the 
new institution can also be configured 
in the case of the so-called “indirect 
continuity.” This means that the debtor 
company in operation can be ruled by 
an entity other than the original debtor, 
by virtue of assignment/usufruct/rent 
agreements stipulated even prior to the 
submission of the petition to the Court, as 
well as by virtue of transfer of the company 
to one or more companies, including new 
ones, or any other title. 

	 It is no longer required that the 
composition proposal ensure the payment 
of at least 20 percent of the total amount 
of unsecured credits as in the current 
bankruptcy law.
	 In its liquidation variant, the 
preliminary composition with creditors 
must be characterized by a “contribution 
of external resources that increase 
appreciably the satisfaction of creditors” 
(where this measure is quantified as 10 
percent). 
	 Even in the liquidation hypothesis, the 
possibility of the business continuity is not 
excluded, on the condition that “...creditors 
shall be satisfied predominantly from the 
proceeds produced by direct or indirect 
business continuity, including the sale of 
the warehouse.”
	 As for the judicial liquidation, the new 
Code provisions recall the contents of the 
current bankruptcy law and are maintained 
by the legislator as necessary institutions, 
notwithstanding the general principle 
that liquidation should have represented 
a marginal regime in the new Code 
reformation, because it is not aimed at 
business continuity. The main innovations 
are certainly those affecting the new 
judicial liquidation composition, which 
replaces the old bankruptcy composition 
with creditors and which may also be filed 
by petition of the debtor or companies 
belonging to the same group, “... after 
one year from the sentence that declared 
the opening of the judicial liquidation 
procedure ... ,” however, “… only if it 
foresees the contribution of resources that 
increase the asset’s value by at least 10 
percent ... .”
	 The new Code also introduces 
provisions relating to the crisis of groups 
of companies. The clear aim of the reform 
is to enhance and safeguard a unified 
vision of the group, to deal more efficiently 
with the insolvency that involves an 
economically single enterprise compared 
to the good performance of the group. 
The resolution of the insolvency of the 
individual company must not only be faced 
in the logic of the business continuity, 
but also treated as part of the total group 
reorganization.
	 The new regulation sets the conditions 
of what happens to the various companies 

in crisis or those which are insolvent within 
a non-insolvent group. In the event of 
petition of preliminary composition with 
creditors involving a group of companies, 
the new Code provides for the unity of the 
court bodies with the appointment of a 
single delegated judge and a single judicial 
commissioner, as well as the possibility of 
filing a single and unitary resolution plan of 
the group crisis with a single expense fund. 
The group resolution plan may organize 
intra-group contractual and reorganization 
operations, which are functional to the 
business continuity of the single companies 
within the group and the better satisfaction 
of all creditors involved.
	 With regards to criminal procedures, 
the new Code considers the criminal 
cases that may be committed before the 
insolvency procedure and delineates 
their possible developments in light of 
the opening of the crisis and insolvency 
procedures. Those criminal offenses are the 
same that already characterize the current 
bankruptcy procedures.
	 In conclusion, at a first glance, the 
new Code is a commendable effort to 
reunite, unify and make homogeneous all 
bankruptcy matters. However, there are 
some flaws that could create problems. 
For example, the new Code lacks any 
reference to privileges, still regulated by 
the Italian civil code and other specific 
laws. Indeed, this represents the loss of a 
good opportunity to rationalize the matter 
of privileges, reducing its current plethora 
of law provisions providing for different 
type of privileges with several different 
ranks, and avoiding any uncontrolled 
proliferation.
	 In addition, it must be kept in mind 
that both the companies subject to special 
regulations and the large companies 
subject to extraordinary administration, 
are exempted from the general treatment 
provided by the new Code. 
	 This means that crises involving banks, 
insurance and financial companies, as well 
as single large groups (like the well-known 
cases Parmalat and Alitalia), remain 
entrusted to other specific regulatory 
measures to adapt any crisis treatment to 
the features of such regulated companies 
and groups.
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Belgium: Delaware by the North Sea? 
The Belgian legal system is in a phase 
of important transitions. Especially in 
various fields of business law, waves of 
new legislation show an intention to turn 
Belgium into a sort of Delaware by the 
North Sea. 
	 After major changes in insolvency law, 
Belgian company law is next in line for an 
important make-over. These changes aim 
at offering entrepreneurs and investors the 
flexibility and legal certainty that some 
other countries offer, e.g., the ‘Flex-BV’ in 

the Netherlands, the “Limited” in Great 
Britain and, of course, the U.S. Delaware 
companies.
	 A draft bill was also submitted 
to Parliament to set up a specialized 
English-speaking court with jurisdiction 
over international commercial disputes 
– the Brussels International Business 
Court. This draft bill is clearly aimed at 
positioning Brussels as a new hub for such 
disputes.
	 Both topics will be discussed below.

1)	The New Belgian Companies 
and Associations Code (BCAC) 
The purpose of the BCAC is to modernize 
company law on the basis of three 
principles: (1) far-reaching simplification, 
(2) additional rights and flexibility and (3) 
reflect predominantly European evolutions 
and new trends.1 The aim is to implement 
the BCAC January 1, 2019.

Registered Office Doctrine
The BCAC shall apply to legal entities 
with a registered office in Belgium.2 
	 The Center of Main Interests (COMI) 
doctrine, applicable today, will only apply 
in view of insolvency law. This means 
that even though the official registered 
office does not correspond with the actual 
center of main interests, the official 
location of the registered office is decisive 
in determining the applicable rights and 
obligations (unless in case of insolvency).
	 As a consequence thereof, various 
provisions on liability were transferred 
from the BCAC to the insolvency act. 
Although limited in nature, directors’ 
liability as provided in the Belgian 
insolvency act should therefore still be 
kept in mind, in spite of the fact that 
Belgian company law does not apply.

The New Belgian BV
The Private Limited Liability Company 
(BVBA) has been radically changed, made 
more flexible and will become the most 
important type of company in Belgium. By 
changing the name of this company to a 
BV, legislators hope to tag along with the 
success of the flex-BV in the Netherlands.
	 The most radical change is that 
the concept of registered capital will 
disappear. As a consequence thereof, 
the minimum capital requirement is 
replaced by the “sufficient initial capital.” 
Founders must ensure that the company, 
upon its incorporation, has sufficient 
initial capital to support the intended 
activities.3 Otherwise, their liability as a 
founder is at stake.
	 In addition, within the BV, it is 
possible to deviate from the general rule 
that each share entitles the holder to an 
equal share in the profit. It will thus be 
possible to allocate a greater amount of 
voting rights and a higher share of the 
profits to a certain number of shares. 
This way, the Belgian BV becomes more 
attractive for investments in start-ups.

Limitation Directors’ Liability
A clear inspiration by Delaware General 
Corporation Law, is the possibility to limit 
director’s liability by means of the so-
called “cap.” 
	 The principle is simple and involves 
a quantitative limitation of liability. The 
restriction applies to every (daily) director, 
manager, member of a board of directors 
or supervisory board.
	 The “cap” is set in function of turnover 
and balance sheet total of the company 
(capped liability of 1 million EUR if 
turnover = 9 million EUR and balance 
sheet total = 4.5 million EUR).
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	 The liability cap is also a clear 
argument in view of attracting foreign 
investment.

2)	Brussels International 
Business Court (BIBC)
Another bold initiative of the Belgian 
Government is a draft bill to set up a 
specialized English-speaking court with 
jurisdiction over international commercial 
disputes, called the Brussels International 
Business Court.4 The aim is to have the 
BIBC up and running at the latest by 
January 1, 2019.
	 Brexit and turmoil in the field of 
international trade and commerce has 
inspired the Belgian legislator to position 
Brussels as a new hub for disputes 
concerning international commercial 
debts and resolution of international 
commercial disputes.
 	 At the same time, the hope is that the 
BIBC will bridge the gap between Belgian 
state courts and (expensive) arbitration 
tribunals, by offering a hybrid type of 
forum where:
1)	 the working language is English 

(proceedings, awards, exhibits, etc.);

2)	 there is a high level of expertise: 
chambers of three judges, presided 
by a professional judge and two lay 
judges (appointed by the President of 
the BIBC from a panel of Belgian and 
international experts in international 
business law);

3)	 procedure will be based on 
the UNCITRAL Model Law on 
international arbitration, implying 
flexibility in organizing proceedings;

4)	 no (ordinary) appeal will be possible;

5)	 BIBC should be self-financing, 
implying substantial increase in court 

fees in comparison to the ordinary 
state courts and tribunals.

	 The BIBC will have jurisdiction over 
disputes between enterprises, whereby:
1)	 It concerns an “international” dispute, 

i.e.: 

•	 parties are established in different 
countries;

•	 a substantial part of the obligations 
must be performed in a country 
different from the country where 
the parties are established;

•	 applicable law is foreign.

		  Furthermore, a language different 
from Dutch, French or German must 
have been the language frequently 
used between the parties.

2)	 Submission to the jurisdiction of the 
BIBC is voluntary, so the parties must 
have accepted it before or after the 
arising of the dispute. 

	 Comments on the draft bill range from 
“unconstitutional” and “PR stunt” to 
“brilliant” and “master-stroke.”
	 The BIBC will face various challenges. 
Some commentators criticize the intro-
duction of a what they call a “Trojan 
horse” in the Belgian judicial landscape, 
which they fear will move our continental 
legal system in the direction of Anglo-
Saxon law and create two classes of 
jurisprudence – a more expensive one 
with high-quality experts for international 
“high rollers,” and the traditional one for 
the Belgian “commoners.”
	 At ORYS Advocaten we believe that, 
although some of the concerns raised are 
legitimate, the BIBC may well turn out to 
be the type of forum that offers the best of 
both worlds. 

	 On the one hand, it will be a forum 
equipped to successfully handle 
international disputes, as it will be staffed 
with expert judges and financed in such 
a way that it has access to all necessary 
tools and equipment. On the other hand, 
considering the BIBC is a state court, 
it will not lack the legitimacy that the 
general public is increasingly demanding 
from international jurisprudence 
and business in general (think about 
recent problems with the EU-Canada 
Comprehensive Economic and Trade 
Agreement and the Transatlantic Trade 
and Investment Partnership treaties 
in view of provisions on international 
investment arbitration). 
	 If managed properly, the hybrid BIBC 
might prove to be a new model for the 
future. 
	 Both the new Belgian Companies 
and Associations Code and the Brussels 
International Business Court, are important 
legislative initiatives that have the makings 
to profoundly alter the business and 
investment climate in Belgium. Although 
the legislative process is not yet finished, 
and a number of issues will need to be 
resolved, these initiatives should be 
applauded, as they demonstrate a real 
desire to show the world that Belgium is 
open for business.

1	 Draft bill re. Introduction of the Belgian Companies and 
Associations Code and containing various provisions, 
Parl.Doc. Chamber of Representatives 2017-2018, nr. 
3119/001, 7-8.

2	 Art. 2:139 Draft bill.
3	 WYCKAERT, M. en VAN BAELEN, B., “Wie is er bang 

van de kapitaalloze BV?”, in WYCKAERT, M. (ed.), 
Vennootschapsrecht (THEMIS), Brugge, Die Keure, 2017-
2018, 37.

4	 Draft bill re Founding of the Brussels International 
Business Court, Parl.Doc. Chamber of Representatives 
2017-2018, nr. 3072/001, 1-260.
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The Shipper Pays Twice
A multi-link chain of subcontracting, 
where the shipper concludes a contract 
with one carrier, and the transport 
services are performed by a second or 
even a third subcontracted carrier, is a 
widely spread situation in the Spanish 
market of transport services.
	 The Law of Land Transport in Spain 
was amended in 2013. The introduction 
of the so-called right to “direct claim” 
was one of the most important changes 
for the carriers. The carriers were 
waiting for this amendment for a long 
time, and the shippers did not want to 
put up with it at all. The “direct claim” 
is intended to ensure – or at least to 

increase the chances of – the final carrier 
in the subcontracting chain (the one who 
performed the transportation with the 
help of its own infrastructure) receives the 
payment for services provided. 
	 For that purpose, the legislature 
decided to grant the final carrier the right 
to claim not only against the shipper, but 
also against any of the carriers precedent 
in the subcontracting chain. Although it’s 
been five years since the reform came into 
effect, due to the multiple questions of 
interpretation that arose, the consolidation 
of the amendment has begun recently 
– namely, when this rule began to be 
applied in judicial practice. 

1.	The Shipper as a Guarantor 	
of Payment
In 2017, the Spanish Supreme Court 
finally clarified one of the most important 
aspects of the interpretation of this rule: 
the court concluded that the shipper 
was not exempt from liability to the 
final carrier by meeting his payment 
obligations to the intermediate carrier. 
	 In accordance with this interpretation, 
payment of the services of the first carrier 
does not relieve the consignor of the 
obligation to pay for the services of the 
third carriers that were subcontracted. 
Moreover, such payment is not even 
partially taken into account. Thus, in 
practice, this means that the shipper 
may be required to pay twice, acting as 
a kind of “guarantor” for the payment of 
the services of the ultimate carrier who 
carried out the transportation.
	 It is important to note that this 
regulation is imperative, which means 
that the exclusion of its application by 
the parties does not have legal force and 
would be declared invalid by the court. 

Therefore, we recommend that, in order 
to avoid unpleasant surprises, consignors 
and carriers involved include in the 
contract a prohibiting subcontracting 
clause. Thus, they will be able to avoid 
the possible position of the “guarantor” 
of obligations to third carriers in the 
contractual chain.
	 Unfortunately, a number of issues still 
have not received concrete, consistent 
interpretations from the Spanish courts. 
In particular, there are still several issues 
important for the practical effectiveness 
of the regulation, such as the statute of 
limitations and the impact of the bankruptcy 
procedure of the intermediate carrier that 
seem to be insufficiently defined.

2.	Application of Statutory 
Limitations Period
Regarding the statutory limitations period, 
first of all, it should be noted that the 
Law of Land Transport does not contain 
a statute of limitations. Consequently, 
there are doubts as to whether the statute 
of limitations established in the Law on 
the Contract for Transport Services or the 
general provisions contained in the Civil 
Code should apply.
	 At the moment, most of the judicial 
practice tends to the interpretation that 
the right of “direct claim” is not an 
independent substantive right, but only a 
procedural tool, and, therefore, the rules 
applicable to all other claims arising from 
the contract for transportation services 
should apply. Though, it is paradoxical: 
after all, there are no contractual relations 
between the final carrier and the consignor.
	 The Law on the Contract for Transport 
Services establishes the limitation period of 
one year. The clock is ticking the countdown 
“after three months from the date of the 
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conclusion of the contract or from the 
moment when the claim could be presented 
if such an opportunity comes later.”
	 While the term of 15 months from the 
date of the conclusion of the agreement 
does not raise doubts, it is not so clear 
when the “opportunity of claim” arises: 
from the moment an outstanding invoice 
hasn’t been paid or from the declaration of 
the bankruptcy of the intermediate carrier? 
	 What if the shipper was a debtor to 
the intermediate carrier, who, at the same 
time, started the process of bankruptcy? 
Would the court accept the direct claim 
in this case? Would the payment of the 
services by the shipper to the first carrier 
have a different treatment if it was made 
in frames of the process of bankruptcy? 
The law is silent on this.

3.	 Intermediate Carrier’s 
Bankruptcy
	 Nevertheless, until now, it has not 
been clear how the intermediate carrier’s 
bankruptcy process affects the possibility 
of a direct claim by the final carrier. We 
can see two scenarios here:
1.	 A consignor who has fulfilled its 

obligations to the first carrier.

2.	 The consignor-debtor who has not paid 
for the services of the first carrier.

	 If the shipper has fulfilled its payment 
obligations to the intermediate carrier, 
which subsequently began the bankruptcy 
process, the success of the direct claim 
is beyond doubt. In this case, the claim 
against the consignor is based solely on its 
role as a “guarantor” to the final carrier, 
in accordance with the aforementioned 
interpretation of the Supreme Court, and 
has no binding to the bankruptcy estate.
	 However, many questions arise 
from the situation where the shipper 
did not fulfill the payment obligations 
to the intermediate carrier. In this 
case, his debt should be considered a 
receivable in the bankruptcy estate, and, 
in accordance with the principle of par 
conditio creditorum, all creditors of the 
intermediate carrier (including the final 
carrier) must be in equal conditions and 
can make claims only in the bankruptcy 
proceedings, but not outside it.

	 In connection with the above, 
most national courts continue to deny 
the admission of direct claims if the 
bankruptcy procedure has already 
been commenced, or to suspend the 
consideration of direct claims admitted 
before the intermediary carrier begins 
bankruptcy proceedings until its 
completion.
	 In our opinion, this practice should 
soon change, as it runs counter to the 
interpretation proposed by the Supreme 
Court. We find it difficult to justify the 
restriction of the right of direct claim by 
the presence of the shipper’s receivables, 
since, if the “guarantor” is required to 
pay twice, it can equally be obliged both 
to pay off the debt in the bankruptcy 
proceedings (thus avoiding the violation of 
the principle of equality of creditors) and 
to fulfill its obligations of the “guarantor” 
to the final carrier.
	 Nevertheless, the regional courts have 
not yet adapted their practice to the new 
interpretation suggested by the Supreme 
Court, which may lead to the following 
tricky situation: an intermediate carrier 
that fails to fulfill the payment obligations 
begins a bankruptcy procedure. In this 
regard, the court does not admit the 
direct claim of the final carrier against 
the shipper-debtor while the bankruptcy 
proceedings are pending. Meanwhile, the 
limitation period is not suspended and 
expires before the bankruptcy proceedings 
are finalized. As a result, the final carrier 
loses its right to direct action.
	 Based on this situation, we can 
conclude that the final carrier should 
not postpone the filing of a direct claim. 
In the context of uncertainty of judicial 
practice, it is better to hurry up and 
file the direct claim, preventing the 
possible commencement of bankruptcy 
proceedings (in the worst case, the 
consideration of the claim will be 
suspended) than being late with the filing. 
In most cases, the bankruptcy procedure 
lasts much longer than the statute of 
limitations of the direct claim; that’s why 
the final carrier risks losing his right 
to claim the payment of the provided 
services directly from the shipper.
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Franchise, Distribution and Agency in Europe 
There are several options to expand your 
business in the Netherlands or Europe. 
For example, you can incorporate a 
Dutch legal entity (see our article in 
The Primerus Paradigm, Fall 2016, 
for more information). Another way to 
enter the Dutch market is to appoint 
a local European distributor, agent or 
franchisee. They have the knowledge of 
the local market and customs that could 
jump-start your business. It will allow 
manufacturers to do what they are good 
at: producing products and upholding the 
good reputation of the brand. Especially, if 
you want to do business abroad, the local 

knowledge of agents, distributors and 
franchisees can be beneficial. 
	 In this article, we will discuss the 
differences between and advantages of 
distribution, franchise and agency in the 
Netherlands, a country providing access 
to all European markets. We will deal with 
important issues, such as the termination 
of the contracts and liability resulting 
from these contracts. We will also take a 
closer look at several hot topics, including 
pricing arrangements and online sales 
(geo-blocking).

Appointing a Distributor, Agent 
or European Franchisee 
Distributor agreements
A distributor is a separate entity buying 
goods or services from the foreign 
entrepreneur and selling them at its own 
risk to clients throughout Europe or in 
a specific European country (e.g., the 
Netherlands). The foreign entrepreneur 
will only have to agree upon a distribution 
agreement with the distributor but doesn’t 
need a subsidiary in the Netherlands or 
any other European country. However, 
by selling products to a distributor, 
your business may be liable to tax in 
the Netherlands. Then you will have 
to register with the Tax and Customs 
Administration. Entry in the Commercial 
Register is not required. 
	 There is ample freedom in concluding 
these agreements. There are no specific 
legal regulations for distributor agree-
ments in the Netherlands. However, there 
are restrictions as to price fixing (see next 
page). Specific rules for termination of 
these agreements are based on case law. 
In principle, no compensation is due, but 
often a notice period will apply. 

Agency agreements
Foreign business owners can also choose 
to appoint an agent (a corporate or natural 
person). This agent will mediate between 
the foreign company and possible new 
clients in the Netherlands and Europe 
and conclude contracts on behalf of the 
client (principal). The entrepreneurial 
risk will, therefore, remain with your own 
company. The agent will normally receive 
a commission for each new client he gains 
for the entrepreneur. You may agree that 
the agent will guarantee that customers 
he or she brought will pay their bills. You 
can thus prevent the agent from bringing 
insolvent customers in order to receive a 
higher commission. 
	 If the entrepreneur agrees with the 
new client, there will be a written contract 
between these parties. If your business is 
liable to tax in the Netherlands, you will 
have to register with the Tax and Customs 
Administration. Entry in the Commercial 
Register is not required.
	 The Dutch Civil Code contains 
specific rules for the termination of 
agency agreements. Thus often goodwill 
compensation will have to be paid for 
customers the agent has brought. An agent 
may also be considered as an employee 
– if the work performed is sufficiently 
independent – in such cases the rules of 
Dutch dismissal law will apply. 

Franchise agreements  
Lastly, you can choose a franchise 
agreement with a European-based 
company. This company or franchisee 
will be allowed to use the formula, logo 
and knowledge of the foreign franchisor 
to sell products or services. The foreign 
entrepreneur will receive compensation 
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from the Dutch or European company, 
which also bears the economic risks. 
In franchising, the business owner 
(franchisee) concludes an agreement with 
the owner of a trade formula (franchisor). 
This type of agreement is not provided 
for by legislation. You don’t need to have 
a company in the Netherlands, but if 
you want to start a chain of stores it will 
be more practical to establish a Dutch 
branch. That way you will have more 
control of your brand. 
	 There is a European code of conduct 
regarding franchising and also a Dutch 
Franchise Code; both have no legal 
status but are self-regulatory within the 
industry. They define which information 
the franchisor and franchisee have 
to provide to each other before the 
conclusion of a franchise agreement. 
The codes also provide franchisees with 
the right of consent regarding decisions 
of the franchisor that may impact their 
businesses, and it is laid down that 
franchisors and franchisees have to 
make arrangements about online sales. 
However, nothing is provided as to the 
content of these arrangements. 

Hot Topics 
E-commerce
Buying and selling products and services 
over the internet is increasingly important. 
This e-commerce also has consequences 
for the way a foreign company can 

do business in Europe, especially if 
it has already appointed a European 
distributor, agent or franchisee. Under 
Dutch law, the manufacturer is allowed 
to sell its products in the market of the 
distributor, agent or franchisee. However, 
manufacturers, distributors, franchisees 
or agents can make other arrangements in 
their contracts, for example, agreeing that 
a manufacturer is not allowed to actively 
sell products in the agreed upon territory. 
	 In the distribution agreement, parties 
can agree that distributors, franchisees 
or agents are not allowed to start an 
online shop to sell the products of the 
manufacturer or only under certain 
conditions. A typical condition is that 
distributors, franchisees or agents should 
take technical precautions so that active 
sale of products outside the agreed upon 
territory is prevented.

Geo-blocking
After December 3, 2018, it will no longer 
be allowed to prevent the sale of products 
to persons in other European Union (EU) 
member states (geo-blocking). However, 
delivery abroad may be prohibited, so 
customers will have to pick up their 
products. This is another move forward 
toward a “Digital Single Market,” free 
movement in e-commerce, without 
borders. Geo-blocking does not apply to:
•	 copyright protected products, such as 

e-books, music and films;

•	 financial and audio-visual services;

•	 transport and healthcare services; or

•	 social services.

Pricing arrangements
Distribution agreements often contain 
arrangements about the price the 
distributor has to pay for the purchase of 
the products or services of the supplier. 
These arrangements are not unlawful 
pricing agreements and, therefore, can be 
made.
	 Sometimes supplier and distributor 
or franchisee also make arrangements 
regarding the resale price. This is 
the price at which the distributors or 
franchisees sell their products or services 
to their buyers. For arrangements 
regarding the resale price, strict 
requirements are in place. The supplier 
is allowed to impose a maximum resale 
price or give a recommended price for 
resale. However, arrangements made on 
minimum prices or fixed resale prices 
are considered to be unlawful pricing 
agreements.

Conclusion 
There are many options to sell your 
products in the Netherlands and the 
EU without you having to take all risks 
in an unknown market and culture. 
Distribution, franchise or agency 
agreements may be especially good 
alternatives to establishing a company in 
the EU.



38	 T H E  P R I M E R U S  P A R A D I G M

Workplace 4.0 in the Digital Era
Laptops, smartphones, Bluetooth and 
online services have fundamentally 
changed the world of work. While 
Austrian legislature has traditionally 
attempted to balance the needs of the 
employee with the wishes of the employer, 
this balance is being tipped to one side as 
a result of increasing digitalization.
	 The expectation of a person’s constant 
ability to be contacted, presence on 
social media, or the quantity of data 
that companies hold are all at odds with 
leisure time, privacy and data protection. 

However, does increasing digitalization 
not have some advantages, too? Mobile 
working leads to increased flexibility and 
can – if time is divided appropriately – 
create a better quality of life for employees. 
Always being reachable via mobile phone 
and email can indeed increase stress 
levels, but it can also create greater 
efficiency and quicker results, which 
can in turn lead to increased customer 
satisfaction and personal success.
	 In this regard, it is important to seek 
a sustainable balance, in both human 
and economic terms, between the desire 
for maximum profits and the protection 
of employees’ rights. As a result of the 
shifting of boundaries, or work/life 
blending, some situations are now far 
removed from those covered by traditional 
employment law. For example, a model of 
employment, such as “crowd working,” 
could undermine the protection of 
employees and social security. In addition, 
digitalization goes hand-in-hand with 
new ways to keep an eye on employees, 
which raises several issues in terms of the 
protection of employees’ data.
	 The contradictory nature of new 
technologies is especially exemplified 
by mobile working. On the one hand, it 
provides the employee with a new kind 
of flexibility in terms of how to use their 
time, but on the other, there is the risk 
that the employee’s private life will clash 
with ever-growing professional demands. 
This often leads to an increase in mental 
stress, and, consequently, illness. Often, a 
person’s private life and professional life 
cross over without the person realizing. 
According to a new survey, more than 
two-thirds of employees are reachable 
during their leisure time, and around 

50 percent check and draft professional 
emails in their free time, “because it is 
expected.” New stresses, such as “fomo” 
(fear of missing out), are cropping up 
because many people are afraid of missing 
something important on social media.
	 In any case, it is certain that the 
onward march of digitalization will 
make its mark on every single person’s 
workspace in the near future. From a 
positive perspective, digital working 
materials offer people the option of 
mobile working, at flexible times – which 
generally benefits a person’s work/life 
balance. 
	 However, it is not only the upcoming 
generations that need to be prepared 
for this new “freedom,” which needs 
to be secured with clear guidelines: a 
large proportion of today’s workforce 
will also need to prepare themselves for 
it. Namely, it is important to note that 
employees more and more are taking on 
the role of “employee entrepreneurs” 
(aka, “entreployees” from the German 
Arbeitskraftunternehmer), under the 
strapline of alleged autonomy. The 
“subjectification of work” means that 
everyone is expected to carry out the 
best work they can. Employees are 
supposed to steer work processes 
themselves, determine what their work 
consists of, plan their own working 
hours, divide up their workplaces and 
the necessary resources, or even make 
decisions on necessary collaboration. 
Often, instructions are only given when 
objectives are being agreed on. These 
processes would not be possible without 
the use of mobile digital techniques. 
They go hand-in-hand with flexibility, 
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but also the acknowledgement that the 
effort employees are required to put in 
at work according to labor law is being 
increasingly superseded by objectives 
and “success.”
	 In the world of work 4.0, training is 
of great importance, and, as a result, 
employees should make use of it. This is 
particularly the case given the increase 
in the use of digital and automated 
techniques to replace human labor. 
According to current studies, the risk 
of being replaced by a computer is 
at its most acute for manufacturing 
jobs. However, employees will remain 
irreplaceable in the future for any job 
that needs creativity, innovation and a 
human touch. In all these areas – no 
matter if someone is a teacher, a chef, 
an architect, a healthcare worker or 
anything else – coming to grips with 
new technologies and being trained in 
IT skills and IT security will be key to 
ensuring that a person has choice in the 
market and can do a satisfying job. 
	 However, training should also take 
place in terms of personal organization. 
It is fair, and in the interests of everyone 
in the long term, that employees are 
aware of what the digital world of work 
has to offer. This also includes learning 
techniques that can consciously be 
used to ensure distance in negotiations, 
when drawing up contracts, and in 
daily life, given the breaking-down of 
boundaries as described above. Even 
some of our clients are companies who 
have deliberately taken a step back 
from digitalization to ensure long-term 
happiness in the workplace, and who 
promote this approach.
	 In addition to the de facto obligation 
of the employer to protect its employees, 
it will also be the duty of legislators to 
take into account the rapid changes of 
the digital, mobile world of work when 
drafting employment law. Areas of law 
such as the Working Time Act, the Labor 
Constitution Act or the Equality Act 
need to be updated. Ensure that you are 
ready to meet the legal challenges posed 
by the world of work 4.0.
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Electronic Payment Schemes in Brazil: 
A Legal Perspective
Introduction 
Electronic payment schemes are system 
platforms which enable the electronic 
settlement of payments through 
electronic channels (i.e., credit cards), 
and are booming in Brazilian financial 
markets after being regulated by Federal 
Law No. 12.865, dated October 9, 2013. 
	 The settlement of electronic payment 
schemes is not a prerogative of financial 
institutions. Any corporation can settle 
such schemes, provided they comply 
with regulations issued by Central Bank 
of Brazil (BACEN).

	 Electronic payment schemes cannot 
collect funding from the general public as 
regular financial institutions are allowed 
to. In addition, electronic payment 
schemes have limited permission to use 
the clients’ funding. They are only allowed 
to invest such funding in federal bonds 
and coordinate the custody of the funds.
	 Electronic payments activity should 
not be confused with cryptocurrencies 
such as Bitcoin. Unlike cryptocurrencies, 
electronic currency is backed up in 
Brazilian official currency Real (R$).
	 Federal Law No. 12.865/2013, was 
further regulated by BACEN, which 
issued specific regulations on the matter: 
(i) Circular No. 3.680/2013 (e-wallets); (ii) 
3.681/2013 (risk assessment criteria); (iii) 
3.682/2013 (payment’s arrangement); and 
(iv) 3.885/2013 (payment institution).
	 BACEN’s regulations segregate the 
players in this market in: (i) payment 
arrangements settlor; and (ii) payment 
institution.

Payment Arrangements 
A payment arrangement is a system which 
operates a commercial transaction payment 
clearing platform. Payment arrangements 
dictate electronic  purchaser-to-merchant 
payments, debiting the payer’s account 
with immediate transfer to the receiver.
	 On a traditional electronic payment 
model transaction, the payment 
arrangements are known by brand (i.e., 
Visa and Mastercard). The brands’ 
systems operate payment and as part 
of the business model, guarantee the 
payments to the sellers.
	 BACEN regulations have provided for 
two different payment schemes: (i) closed 
(three points), when the arrangement 

settlor acts as a third-party intermediary 
between the cardholder and the merchant; 
and (ii) open (five points), when the 
arrangement settlor hires a third player 
(payment institution) as intermediary 
between payers and receivers.
	 The number of participants in an 
open payment arrangement, generally, 
is five, which are: merchants (receivers), 
acquirers, brands, issuers and the 
cardholders. In addition to the main five 
members of the payment arrangement, 
two more players can be included in the 
flow. In the relationship between issuer 
and the cardholder, it is possible to have 
a retailer or any other company with 
a high capillarity structure to act as a 
payment’s card issuer. The relationship 
between acquirer and merchants can 
be incremented with the inclusion of 
a subacquirer with a higher capillarity 
or a better technology to offer, such as 
the Payment Service Provider (PSP), 
Independent Sale Organization (ISO) and 
Value Added Reseller (VAR).
	 Payment arrangements can operate 
payments domestically or cross-border, 
depending the territory of the transaction or 
card (local or international).
	 The payment arrangement can be 
purchase oriented if the payment scheme 
liquidates purchase transactions (i.e., 
Mastercard and Visa), or it can also be 
settled to operate cash transfers (i.e., 
PayPal).
	 The payment arrangement can be 
(i) without a specific purpose, when the 
payment is allowed in different merchants 
with no corporate or brand connection (i.e., 
Visa and Mastercard); or (ii) with a specific 
purpose, when the payment is allowed only 
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in a specific company/service and those 
with the same visual identity (i.e., store’s 
gift card, franchising and public services).
	 Payment arrangement can establish 
a: (i) pre-paid payment’s account (i.e., 
pre-paid cards); (ii) postpaid payment’s 
account (i.e., credit cards); (iii) prompt 
deposit account (i.e., debit card); or (iv) 
episodic relationship, situation in which 
a payment flows through one system on 
behalf of another market player.
	 BACEN regulates the activities of 
the payment arrangements operating 
in Brazilian territory, and the following 
arrangements are exempted from BACEN 
previous authorization to operate: (i) with 
a limited purpose; and (ii) those in which 
the players, jointly, reach a total payment 
flow less than R$ 500 million or a number 
up to 25 million transactions, both 
accumulated in the last 12 months.

Payment Institution 
Payment institution is the player 
integrating one or more payment 
arrangements, which has as its main 
or secondary activity, alternative or 
cumulatively: a) services of allocation 
and withdrawal of the funds maintained 
in a payment’s account; b) execution or 
providing tolls to increase the payment 
service more efficiently, including the 
transfer of funds from or to a payment’s 
account; c) management of payment’s 
account; d) payment’s instrument issues; 
e) registration of payment instrument’s 
acceptance; f) fund remittances; g) 
exchange of physical currency into 
an electronic coin, and vice-versa, 
registration  and  management of the 
electronic coin transaction; h) other 
activities allowed by BACEN.

	 BACEN classifies the payment 
institutions in three models: (i) electronic 
coin issuer or pre-paid issuer, whose 
activity is to manage the receiver user’s 
account and then exchange the funds 
into electronic coin, used to make pre-
paid payments. (ii) postpaid payment’s 
instrument issuer, whose activity is to 
manage the receiver’s account and to 
offer the possibility of postpaid payments 
to the payer; and (iii) acquirer, whose 
activity is not user’s account management, 
but registration of merchants to accept 
a specific payment method and also 
liquidate the payments as a creditor 
against the card issuer.
	 Payment institutions are regulated 
by BACEN, but BACEN’s previous 
authorization to operate is needed when 
the total payment flow exceeds R$ 500 
million within 12 months, or the amount 
of R$ 50 million in escrow funds into the 
pre-paid payment’s accounts. It mitigates 
the systemic risk and encourages new 
players to enter into this commercial 
market, boosting competition and 
diversification.
	 Some payment institutions act as 
e-wallet managers. Their activity is 
basically the coordination of the custody 
of their clients’ funds and provision of 
the electronically efficient transfers. 
Transactions are processed electronically 
by accessing a website or mobile app.
	 A very important aspect of the 
acceptance of e-wallets in Brazil is that 
the clients’ funds be segregated from 
assets and liabilities of the payment 
institutions’ assets and therefore not 
subject to the credit risk of the payment 
institution, including bankruptcy and 
corporate reorganization.

The Future of Electronic 
Payment Methods 
Electronic payment methods have 
dramatically improved in Brazil after 
Federal Law No. 12.865/2013 and the 
regulation issued by BACEN. Such legal 
and regulatory framework has increased 
the safety of transactions and enhanced 
competition in the Brazilian financial 
market.
	 Brazil has developed a state-of-the-art 
regulation, updated from time to time, 
combining legal safety to players and 
users, without prejudice to innovation of 
new services and the inclusion of new 
players in the market.
	 Recently, BACEN has regulated the 
incorporation and activities of Direct 
Credit Companies, allowing smaller 
structured companies such as Fintechs 
to act in the credit market, including 
the financing of final users’ assets of the 
payment institutions. In addition, crowd 
funding companies were also allowed 
to operate through electronic platforms, 
subject to BACEN’s overview. 
	 BACEN’s objective is to open the 
electronic market to as many players as 
possible. According to the regulator, the 
development of this market in Brazil will 
cause the inclusion of a significant part 
of the population and will increase the 
competition in the financial market, which 
is highly concentrated.
	 From our point of view, these 
governmental initiatives will cause the 
growth of this market in a dynamic and 
safe environment.
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Colombian Corporate Governance Rules 
in the OECD’s Era
On May 30, 2018, in Paris, Angel 
Gurría, as Secretary-General of the 
Organization of Economic Co-operation 
and Development (OECD), and Juan 
Manuel Santos, as Colombian President, 
signed an agreement that made Colombia 
the 37th member of this organization. 
These signatures represented the end of 
a path initiated on June 25, 2013. 
	 In order for Colombia to be accepted 
as a permanent member of the OECD, 
it was necessary, in addition to the 
adoption of the International Financial 
Reporting Standards back in 2009, to 

fulfill the so-called “roadmap” issued 
on September 29, 2013. The objective 
of this document, which contained 
recommendations of each of the 23 
OECD’s committees, was to assure the 
other members of Colombia’s compliance 
to OECD standards, through changes to 
its public policies, when necessary.  
	 Within the recommendations of the 
committees in the so-called Corporate 
Governance in Colombia issued back 
in 2017 are some recommendations 
regarding the adoption of measures, for 
both public and listed companies, to 

guarantee the applicability of corporate 
law best practices, observing the five 
principles included in the “G20/OECD 
Principles of Corporate Governance.” 
	 According to these principles, the 
main recommendations for Colombia 
were:
1.	 assure the existence and maintenance 

of a regulatory framework that 
guarantees the protection of 
shareholders rights, both minor 
and foreign shareholders, and the 
equalitarian treatment;
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2.	 information transparency according to 
the International Financial Reporting 
Standards;

3.	 establish the effective separation of 
the state roles as regulator, in the 
first place, and shareholder in the 
second, especially in the field of 
market regulation and state-owned 
companies;

4.	 assure a competitive environment 
where public and private companies 
can interact without market 
distortions; and 

5.	 acknowledge and enforce the duties 
and rights of the stakeholders 
considered in the Colombian 
provisions, as well as the duties and 
responsibilities of the members of the 
board of directors.

	 On a more specific level, there are 
additional recommendations including:
1.	 the Colombian legal framework 

should enhance fair and transparent 
markets, with an efficient resources 
allocation;

2.	 strengthening the basis for the 
promotion of transparent markets is 
necessary;

3.	 allowing the minority shareholders 
effective participation in the 
shareholders meeting and in its 
decisions should be an objective of 
the legal framework;

4.	 eliminating the alternate directors 
system is desirable;

5.	 increasing transparency information 
regarding company directors, 
including, for example, both their 
employments and the participation 
in other boards of directors should be 
pursued;

6.	 Colombian government should 
approve provisions to grant 
regulatory powers to the Financial 
Superintendence, over holding 
companies of financial conglomerates; 
and

7.	 in order to secure a different 
treatment in the roles of both 
regulator and shareholder of the state, 

in public companies, removing the 
ministers of the public companies’ 
boards of directors is necessary. 

	 Given the importance that the 
Colombian government gave to the 
possibility of entering the OECD as 
a permanent member, some changes 
have been included in local legislation 
as part of the effort to comply with the 
recommendations listed above. Some of 
the most important initiatives were:
1.	 The adoption of the “Colombian 

Best Practices Code,” through the 
approval of the “Circular Externa,” 
September 28, 2014, issued by the 
financial superintendence. This 
code is generally applicable to listed 
companies.

		  The code, based on the principle 
of “comply or explain,” contains 
33 measures with more than 148 
recommendations on subjects such as:

•	 rights and equalitarian treatment 
to shareholders; 

•	 shareholders assembly, functions 
and participation of shareholders; 

•	 board of directors – duties, 
responsibilities, compensation 
etc.; 

•	 control architecture; and 

•	 information transparency –
financial and non-financial.

		  Within the changes incorporated 
in this version of the code, with 
respect to the one approved back in 
2007, are:

•	 board of director dynamics;

•	 internal control and risk 
management;

•	 board of directors’ and 
administrators’ differences and 
compensation; and 

•	 corporate law recommendations 
for financial sector companies and 
financial conglomerates.

2.	 The issuance of the general policy of 
the state-owned companies through 
the approval of the CONPES 3851 of 
November 23, 2015, by the national 
Council for Economic and Social 

Policy. The scope of this initiative is to 
enhance the corporate law standards 
applicable to state-owned companies 
to guarantee a more effective approach 
of the board of directors.

		  This provision seeks to avoid 
an interference between the public 
shareholder and the board of directors 
in the field of company activities. 

		  Additionally, based on this policy, 
it also issued the Decree 1411 of 
2017, which created an inter-sectorial 
commission for the use of public 
Assets, CAPP, so called after the 
Spanish initials. 

3.	 Finally, in 2017, Law 1870 was issued, 
in order to strengthen the mechanisms 
of supervision of financial institutions 
and financial conglomerates. This law 
included rules related to: 

•	 adequate capital requirements for 
financial conglomerates;

•	 establishing the criteria to assess 
if a third party makes up part of a 
financial conglomerate and/or it is 
linked to the financial holding;

•	 creating new limits, or updating 
existing ones, regarding risk 
exposition and concentration; 

•	 attribute new functions to the 
financial superintendence to 
execute  comprehensive and 
consolidated supervision of the 
financial conglomerates with the 
idea of identifying the beneficial 
owner in the center of the 
regulation.   

	 The OECD found the actions 
implemented by the Colombian 
government satisfactory to assure, 
among other things, compliance with the 
corporate governance standards and, as 
a result, Colombia is now a permanent 
member of the organization. The challenge 
for the country is to continue with this 
effort in order to create a strong legal 
framework that allows stakeholders 
protection of their interests in a fair 
market.  
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Cross-Border Non-Disclosure Agreements: 
How Enforceable?
In March 2018, the Washington Post 
reported senior White House staff signed 
confidentiality agreements stipulating that 
officials could face monetary penalties if 
they disclosed confidential White House 
information to the press or others and that 
these were intended to remain in effect 
after the current President is no longer in 
office. A draft copy of the agreement would 
have subjected violators to penalties of $10 
million, payable to the federal government 
for each and any unauthorized revelation of 
“confidential” information. 

	 This is perhaps the latest high-profile 
example of the widespread use of a non-
disclosure agreement (NDA), including for 
business, personal and other purposes.
	 This article highlights some of the 
issues in the enforceability across borders 
of breaches of NDAs. The first part will 
consider the ability to impose “penalties” 
for breaches of NDAs and how (as an 
example) that is treated under Australian 
law. The second part will outline some 
of the available remedies for breaches of 
NDAs, weighing up whether parties in their 
NDAs should provide for resort to Court or 
arbitral enforcement. The third part of this 
article will examine the ability to enforce 
foreign judgments relating to breaches of 
NDAs and outline practical considerations 
for interested parties. With the size of 
transnational trade and a push for trans-
parency in international commercial 
transactions, it is more important than ever 
to get your NDA right. 

Penalty or Liquidated Damages?  
Under both U.S. and Australian law, 
this distinction is important, as in both 
jurisdictions a provision in a contract 
which seeks to impose a penalty upon 
a contracting party is unenforceable. 
Generally, a contractual requirement 
for the wrongdoer to pay more than 
compensation (or a genuine estimate of 
compensation) in the event of their breach, 
will be a penalty. 
	 The relevant law in Australia can be 
summarized as follows:1

•	 genuine pre-agreed pre-estimates 
of loss for breach are prima facie 
enforceable as claims for liquidated 
damages whereas penalty clauses are 
void or unenforceable leaving claimants 
to rely on proof of actual damages;

•	 whether a clause is a penalty or not is a 
question of legal construction as at the 
contract date (not the date of breach) 
and the parties’ private intentions are 
not relevant; and

•	 agreed damages provisions are prima 
facie effective, and the onus is on the 
promisor to establish that the clause is 
a penalty.

	 In Australia whether a clause is to be 
categorized as a penalty or as a genuine 
pre-estimate of damages is a test “of 
degree and would depend on a number of 
circumstances” including:

•	 any degree of disproportion between 
the agreed sum and the loss likely to be 
suffered by the claimant, that is, how 
“oppressive” is the clause on the party 
in breach; and

•	 the nature of the relationship between 
the parties becomes relevant with 
regard to the unconscionability of the 
claimant in seeking to enforce the 
clause.

	 If determined by the courts to be 
“extravagant,” “unconscionable” or 
“exorbitant” in amount in comparison with 
the greatest loss that could be conceivably 
proved, the agreed sum would likely in 
Australia be a penalty. 
	 While the treatment of liquidated 
damages varies among different state 
jurisdictions within the U.S., the U.S. 
courts generally consider at least two 
elements:

•	 whether the harm caused by any breach 
is difficult to calculate; and

•	 whether the amount of liquidated 
damages is reasonable in proportion to 
actual or anticipated harm. 
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	 If not, it is a penalty which is against 
public policy and therefore the clause is 
unenforceable. 

Remedies and Enforcement  
Remedies for a breach of an NDA include 
either:

•	 injunctive relief, desirable in cases 
of anticipatory breaches or to prevent 
future breaches; or

•	 damages, or recovery of a genuine pre-
estimate of damages, where there has 
been an actual breach.

	 The decision of where to seek 
enforcement of these remedies is 
an important business and strategic 
consideration. First, the party seeking 
to enforce the NDA must decide in what 
country they will seek enforcement. 
While this is intrinsically related to 
the express law governing the contract, 
and any choice of venue clause, it may 
be subject to a forum non conveniens 
challenge, which allows courts to dismiss 
a case where another court, or forum, 
is much better suited to hear the case. 
Second, any enforcement through the 
courts immediately brings the breach into 
the public realm. Third, where a remedy 
is granted in one jurisdiction, there is no 
guarantee that it will be recognized or 

enforced in another, that is, if damages are 
awarded by a court in the U.S., there is no 
guarantee that an Australian Court would 
enforce that judgment (and vice versa). 

Enforcement of Foreign 
Judgments  
While obtaining a judgment in your favor 
for breach of an NDA is a step in the right 
direction, it is not necessarily the full 
solution for all relevant jurisdictions. This 
hinges on the enforceability of foreign 
judgments in domestic jurisdictions. For 
example, in Australia the statutory regime 
for the recognition and enforcement of 
certain foreign court judgments is under 
the Foreign Judgments Act 1991 (Cth) 
(FJA). Notably however, there is no general 
statutory mutual enforcement between 
the U.S. and Australia. When seeking to 
enforce a U.S. Court judgment in Australia 
claimants must resort to the common law 
principles for enforcement. 
	 In short, four conditions must be 
satisfied for a foreign judgment to be 
recognised and enforced in Australia as 
common law:

•	 the foreign court must have exercised 
an ‘international’ jurisdiction that 
Australian courts recognize;

•	 the judgment must be final and 
conclusive;

•	 the parties must be the same; and

•	 the judgment must be for a fixed sum 
(although certain non-money judgments 
may be enforceable in equity).

Arbitration 
Interestingly, while there is a gap between 
the U.S. and some countries including 
Australia in statutory enforcement of court 
judgments, due to the operation of the 
New York Convention, to which the U.S. is 
a signatory, there is far wider recognition 
of arbitral awards including between the 
U.S. and Australia. Between signatory 
countries, a foreign court is obliged to 
recognize the award, except in certain 
circumstances. Accordingly, for a cross-
border situation, it may be advantageous 
to consider arbitration as a dispute 
resolution mechanism.

Conclusion 
It is clear that it is of increasing 
importance to consider the practical 
enforceability of cross-border NDAs. We 
must not forget that ultimately remedies 
and enforcement vary from jurisdiction to 
jurisdiction. An analysis of each relevant 
jurisdiction is appropriate.

1	 Dunlop Pneumatic Tyre v. New Garage & Motor Co Ltd 
[1915] UKHL 1 (Lord Dunedin).
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The New Amendment to the 
Taiwan Labor Standard Act
On January 10, 2018, the Legislative 
Yuan, ROC, Taiwan passed an 
amendment of the Labor Standard 
Act (LSA). The amendment provides 
flexibility to the employer regarding 
four areas of employment law, including 
overtime, shifts, annual leaves and fixed 
off-days. The amendment went into effect 
on March 1, 2018. The Ministry of Labor 
then made several administrative rules to 
further illustrate application of the new 
LSA. This article summarizes the key 
points of the amendment, as well as looks 
at the important administrative rules of 
relevant issues. 

Overtime  
Regarding the regulation of work overtime, 
the employer can now raise the monthly 
maximum overtime under certain 
conditions. The amendment of Paragraph 2 
of Article 32 of the LSA allows a business 
to raise the monthly maximum overtime 
from the original limit of 46 hours for an 
employee to 54 hours, upon obtaining 
the consent of the labor union or consent 
through a meeting between the employer 
and employee. The total overtime hours for 
three months remains no more than 138 
hours. This relaxation of the restriction 
on maximum overtime hours should be 
communicated to the local competent 
authority for recording if the business has 
more than 30 employees. 
	 In addition, overtime hours and 
payment for attendance on a rest day are 
now calculated on the basis of actual work 
time. The old LSA favored the employee 
in overtime hours and payment for 
attendance on a rest day. According to the 
old rules, the employee’s attending hours 
of work on a rest day were measured in a 
way that any hours less than four hours 
were calculated as four hours; any hours 
more than four hours but less than eight 
hours were calculated as eight hours; 
and any hours more than eight hours but 
less than 12 hours were calculated as 12 
hours. The amendment of Article 24 of 
the LSA removed the provision of the old 
Paragraph 3, stating that the employee’s 
attendance on a rest day should be 
measured by the actual time of work 
on that day, which is also the new way 
applicable to the summation of overtime 
hours under Paragraph 2 of Article 32 of 
the LSA.

	 According to Article 32-1 of the LSA, 
when an employer extends the work in 
accordance with Paragraphs 1 and 2 of 
Article 32, the employer shall calculate 
the hours of compensatory leave based 
on the hours of work performed, as the 
employee chooses to take compensatory 
leave with the consent of the employer. 
However, whether the compensatory leave 
paid by the employer should be included 
in the average salary calculation remained 
a question. The Ministry of Labor on June 
21, 2018, issued Lao-Dong-Tiou 2 Zi 
No. 1070130882 letter, stating that the 
average salary is calculated by the total 
amount of salary paid in the six months 
prior to the calculating-base day, divided 
by the days of work subject to Paragraph 
1 of Article 32-1 of the LSA. As a result, 
whether the compensatory leave paid by 
the employer should be included in the 
average salary calculation depends on 
whether such compensatory leave has 
taken place in the six months prior to the 
calculating-base day.

Shifts   
Regarding the regulation of shifts, the 
rest time between each shift shall be 11 
hours so the employee can get enough 
rest. The amendment of Article 34 of the 
LSA maintains that the rest time between 
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each shift shall be 11 hours. However, the 
new law sets forth an exception, allowing 
the business to change the rest time by no 
less than a consecutive eight hours upon 
obtaining the consent of the labor union 
or consent through a meeting between the 
employer and employee. This relaxation of 
the restriction on the maximum overtime 
hours should be communicated to the 
local competent authority for recording if 
the business has more than 30 employees. 
According to “Labor Standard Act 
Practice FAQ” issued by the Ministry of 
Labor on March 5, 2018, the situation in 
Article 34 refers to enterprises adopting 
the “shift system” of labor and is limited 
to the situation when there is a change in 
work shifts. For example, in the situation 
that the previous shift is the early shift, 
and the next shift is replaced by the noon 
shift. This Article does not apply to the 
“non-shift system” or the shift system 
without changing the shift. 

Annual Leaves  
With respect to annual leaves, if the 
employee has any untaken annual 
leaves by the end of the year, or by 
the termination of the employment for 
whatever reason, the employer shall 
monetize it and make the payment of 
salary. However, the amendment of 
Paragraph 4 of Article 38 of the LSA 

allows the employer and the employee to 
carry forward the untaken annual leaves 
to the following year by negotiation, 
and temporarily halts monetizing it into 
salary. Whether the employer can defer 
annual leaves without the agreement of 
the employee is unknown. The Ministry 
of Labor on April 11, 2018 issued Lao-
Dong-Tiou 2 Zi No. 1070130382 letter, 
stating that the matter of deferring annual 
leaves may be determined by negotiation 
and discussion between the employer and 
the employee. However, such deferring of 
annual leaves should not be made without 
mutual consent of the employee and the 
employer. It is illegal for the employer 
to unilaterally defer annual leaves to 
the next year without the approval of the 
employee.

Arbitration  
As for the fixed off-day, the old law 
provided the employee with one fixed 
off-day and one rest day per week. In 
other words, the employer cannot have 
the employee work consecutively for 
more than six days, in absence of any 
legitimate cause. The new law relaxes 
these restrictions. The amendment of 
Paragraphs 4 and 5 of Article 36 of the 
LSA affords the employer adopting the 
flexible work time on the basis of four 
weeks, the leeway to move the fixed off-

day in the period of seven days subject to 
the following three criteria: 
1.	 the business is the specific occupation 

as stipulated by the Ministry of 
Labor subject to the approval of the 
competent authority governing the 
industry in the central government;

2.	 the adjustment to the fixed off-day 
requires the consent of the labor 
union. If the business does not have a 
labor union, then consent by a meeting 
between the employer and employee is 
required; and

3.	 an employer with more than 30 
employees shall notify the local 
competent authority for recording. 

Conclusion  
In conclusion, the new amendment to the 
Taiwan LSA has opened a new chapter 
of the law regarding the fundamental 
protection of employee rights with respect 
to overtime, shifts, annual leaves and 
fixed off-days. Due to its detailed and 
complicated legislative language, the 
amendment inevitably leads to some 
questions from the practical perspective. 
As a result, further elaborations and 
interpretations are expected to fill the gap 
of this part of law in the future.  
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Personal Data Protection in Malaysia 
The Malaysia Personal Data Protection 
Act 2010 (PDPA 2010) was enacted and 
came into effect on June 10, 2010, to 
protect the rights of anyone who shares 
or provides personal information to an 
organization (data subjects). In short, 
PDPA 2010 governs the relationship 
between the data user/data processor and 
the data subject. Under PDPA 2010, a 
data user/data processor is defined as a 
person or organization who processes the 
data. Section 2 of the PDPA provides that 
it is applicable to a person who processes, 
controls or authorizes the processing of 
any personal data in respect of commercial 
transaction. Under Section 4 of the PDPA 
2010, personal data is defined as any 
information in commercial transactions 

that relates directly or indirectly to a data 
subject/individual. 

Requirements Under PDPA 20101  
PDPA 2010 embraces the following 
principles:

1.	 General Principle2  
Consent is the backbone of this principle. 
Generally, a data user cannot process 
personal data about the subject without his 
or her consent.3 This means that if the data 
subject or anyone subscribes to the data 
provider, then the data provider must get the 
consent from the data subject first. However, 
the law does provide certain exceptions4 
where consents are not necessary. The 
exceptions are described under section 6  
(a) to 6 (f) of the PDPA 2010.  

2.	 Notice and Choice Principle5  
In addition, the data user must also 
comply with the Notice and Choice 
Principle. Under this principle, notice is 
the elemental backbone. A data user must 
inform the data subject by written notice 
as outlined in Section 7 of the PDPA 2010 
on several matters, such as the purpose for 
which the personal data is being used. The 
notice must be given as soon as practical 
as stated in Section 7(2) of the PDPA 
2010. The notice must be either in Malay 
or English, and the data subject must be 
given clear and readily accessible means to 
exercise his choice.6    

3.	 Disclosure Principle7  
Subject to Section 39 of the PDPA 2010, 
personal data cannot be disclosed for any 
purpose other than the purpose for which 
the personal data was to be disclosed at 
the time of its collection. Furthermore, 
personal data cannot be disclosed for any 
other purpose than the one directly related 
to the purpose aforementioned.8 Personal 

data also cannot be disclosed to any party 
other than a third party of the class of third 
parties under PDPA 2010.9 

4.	 Security Principle10  
The security principle addresses the 
responsibility of the data user to take care 
of the personal data of the data subject. 
A data user must take practical steps to 
protect the personal data from any loss, 
misuse, modification, unauthorized or 
accidental access or disclosure, alteration 
or destruction. The data user shall also 
ensure that the data processor provides 
sufficient guarantees in respect to the 
technical and organizational security 
measures on how the data processing is to 
be carried out and take reasonable steps to 
ensure compliance with those measures.11  

5.	 Retention Principle  
PDPA 2010 provides that the personal data 
processed for any purpose shall not be kept 
longer than is necessary for the fulfilment 
of that purpose.12 Also, when the personal 
data is no longer required for the purpose 
for which it was to be processed, the data 
user shall take every reasonable step to 
ensure that all personal data is destroyed or 
permanently deleted.13 

6.	 Data Integrity Principle14  
Under this principle, a data user shall take 
reasonable steps to ensure that the personal 
data is accurate, complete, up-to-date and 
not misleading by having regard to the 
purpose, including any directly related 
purpose, for which the personal data was 
collected and further processed.  

7.	 Access Principle15  
This principle requires that a data subject 
shall be given access to his personal data 
held by a data user and he must be able 
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to correct that personal data where the 
personal data is inaccurate, incomplete, 
misleading or not up-to-date, except where 
compliance with a request to such access 
or correction is refused under this Act.  

Non-Compliance with the 	
PDPA 2010  
Non-compliance by a data user of any 
of the principles constitutes an offense 
under the PDPA and is liable to a fine 
not exceeding 300,000 Ringgit Malaysia 
(RM300,000.00) or imprisonment for a 
term not exceeding two years or both.16

Malaysia’s PDPA 2010 and 
European Union’s Global Data 
Protection Regulation  
The main difference between these two 
laws is the interpretation of the word 
“personal data,” where under Global 
Data Protection Regulation (GDPR) it is 
described as any information relating to an 
identified or identifiable natural person. 
Meanwhile, PDPA 2010 confines ‘personal 
data’ to any information in respect of 
commercial transactions.18 The other 
distinction between the PDPA 2010 and 
GDPR is on the exemption. PDPA 2010 
specifically listed the exemptions under 

Section 45 of the PDPA 2010, including 
prevention or detection of crime or for the 
purpose of investigations, apprehension or 
prosecution of offenders and the assessment 
or collection of any tax or duty or any other 
imposition of a similar nature. Meanwhile, 
in Chapter 9 of the GDPR, it provides for 
provisions relating to specific processing 
situations including freedom of expression, 
public access to official documents, public 
interest and processing data in context of 
employment. PDPA 2010 is only applicable 
in Malaysia, while GDPR provides 
protection to European Union (EU) citizens 
no matter where their data travels.19 Any 
company, anywhere, that has a database 
that includes EU citizens is bound by its 
rules. The last difference between these 
two laws is on the penalty imposed. A fine 
not exceeding 300,000 Ringgit Malaysia 
(RM300,000.00) or imprisonment for a 
term not exceeding two years or both will 
be imposed in case of not complying with 
PDPA 2010, while breaches to GDPR can 
cost companies up to 20 million Euros or up 
to 4 percent of the breacher’s annual global 
turnover.20

Conclusion  
The enforcement of the PDPA 2010 
indicates that Malaysia is serious in 

protecting personal data. Non-compliance 
with the principles listed under PDPA 
2010 will cause the data provider to face 
the penalty imposed under the PDPA 
2010. Even though the penalty imposed by 
the PDPA 2010 is far lower than the one 
imposed by GDPR, Malaysia is on the right 
track toward protecting the personal data of 
the data subject. It changes the landscape 
of data protection in Malaysia, with respect 
to the confidentiality of the data.

1	 Section 5 of the PDPA 2010

2	 Section 6 of the PDPA 2010

3	 Section 6(1) of the PDPA 2010

4	 Section 6(2) of the PDPA 2010

5	 Section 7 of the PDPA 2010
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7	 Section 8 of the PDPA 2010
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10	Section 9 of the PDPA 2010

11	Section 9 (2) (a), (b) of the PDPA 2010
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18	Section 4 of the PDPA 2010

19	Article 3 of  the GDPR

20	Article 83 of the GDPR
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to assist others with need, who because of 
their circumstances might not be able to 
help themselves.” 
	 The hope is that by partnering together, 
Primerus firms will be able to “build on the 
works of individual members in an effort to 
identify and impact in a more meaningful 
way a common international need,” Pearce 
said. 
	 His firm is participating, and he urges 
all Primerus firms to do the same. 

What can firms do? 
 Primerus invites member firms to do two 
things:
•	 Organize a local food drive. Already, 

firms in many cities 
have embraced 
this effort, donating 
many pounds of food 
to local non-profit 
organizations. 

•	 Support global 
hunger assistance. 
Commit to making a 
contribution to the 
United Nation’s World 
Food Programme 
equivalent to the cost of 
least one billable hour.

Primerus members also 
may join the effort at the 
2018 Primerus Global 
Conference in Boston by 
attending the two-hour 
volunteer activity packing 
and sorting food at the 
Greater Boston Food Bank. 
This will be the first time 
Primerus members from 

around the world have gathered for a joint 
community service project. 

What can clients do? 
We invite interested clients to join the 
Primerus Fights Hunger effort by making a 
contribution to the United Nation’s World 
Food Programme. 

To learn more, visit primerus.com and click 
on Fight Hunger. 

Why hunger?  
Consider these statistics: In 2016, 815 
million people, or 11 percent of the world’s 
population, were hungry – up 38 million 
from the previous year. This marked the 
first increase in global hunger after more 
than a decade of decline. Also consider 
that $75 USD will provide a family with 
one United Nations World Food Programme 
food box, containing food for a family for 	
an entire month and $15 USD gives a one-
month supply of food to a hungry child.

Why Primerus?  
Primerus is founded on the Six Pillars – the 
six values that every Primerus member 
commits to following in their daily practice 
of law. The sixth pillar is community 
service. Primerus firms around the world 
have always committed tremendous time 
and resources to giving back to their 
communities. In 2017, a group of Primerus 
members set out to organize an effort that 
would allow Primerus firms to unite in their 
community service efforts by combating 
hunger locally and globally. Primerus has 
also created a Community Service Board to 
coordinate the society’s community service 
efforts into the future. 
	 According to John Y. Pearce of Primerus 
member firm Gordon Arata Montgomery 
Barnett in New Orleans, Louisiana, the 
Primerus Fights Hunger initiative was 
created with the hope of bringing the global 
family of Primerus together under the 
purpose of community service.
	 “Primerus Fights Hunger is a platform 
within the Primerus membership to create 
a collective, in addition to an individual, 
approach to community service,” he said. 
“It focuses the attention of our members 
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Email: twalsh@brodywilk.com
Website: brodywilk.com

Szilagyi & Daly

118 Oak Street
Hartford, Connecticut 06106

Contact: Frank J. Szilagyi
Phone: 860.541.5502
Email: fszilagyi@sdctlawfirm.com
Website: sdctlawfirm.com

Rosenthal, Monhait & Goddess, P.A.

919 North Market Street
Suite 1401
Wilmington, Delaware 19801

Contact: Edward Rosenthal/Jessica Zeldin
Phone: 302.656.4433
Email: erosenthal@rmgglaw.com
Website: rmgglaw.com

Price Benowitz LLP

409 7th Street NW
Suite 200
Washington, District of Columbia 20004

Contact: Seth Price
Phone: 202.600.9400
Email: seth@pricebenowitz.com
Website: pricebenowitz.com

Stewart and Stewart

2100 M Street NW
Suite 200
Washington, District of Columbia 20037

Contact: Terence P. Stewart
Phone: 202.785.4185
Email: tstewart@stewartlaw.com
Website: stewartlaw.com

Bivins & Hemenway, P.A.

1060 Bloomingdale Avenue
Valrico, Florida 33596

Contact: Robert W. Bivins
Phone: 813.643.4900
Email: bbivins@bhpalaw.com
Website: bhpalaw.com

Agentis Legal Advocates & Advisors

501 Brickell Key Drive
Suite 300
Miami, Florida 33131

Contact: Robert P. Charbonneau
Phone: 305.722.2002
Email: rpc@agentislaw.com
Website: agentislaw.com

Mateer Harbert, P.A.

Suite 600, Two Landmark Center
225 East Robinson Street
Orlando, Florida 32801

Contacts: Kurt Thalwitzer/Brian Wagner
Phone: 407.425.9044
Email: kthalwitzer@mateerharbert.com
Website: mateerharbert.com

Nicklaus & Associates, P.A.

4651 Ponce de Leon Boulevard
Suite 200
Coral Gables, Florida 33146

Contact: Edward R. Nicklaus
Phone: 305.460.9888
Email: edwardn@nicklauslaw.com
Website: nicklauslaw.com

Ogden & Sullivan, P.A.

5422 Bay Center Drive
Suite 100
Tampa, Florida 33609

Contact: Timon V. Sullivan
Phone: 813.223.5111
Email: tsullivan@ogdensullivan.com
Website: ogdensullivan.com
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Ogborn Mihm LLP

1700 Broadway
Suite 1900
Denver, Colorado 80290

Contact: Michael T. Mihm
Phone: 303.592.5900
Email: michael.mihm@omtrial.com
Website: omtrial.com

PPIIColorado
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Widerman Malek, P.L.

1990 West New Haven Avenue
Suite 201
Melbourne, Florida 32904

Contact: Mark F. Warzecha
Phone: 321.255.2332
Email: mfw@uslegalteam.com
Website: uslegalteam.com

Elias, Meginnes & Seghetti, P.C.

416 Main Street
Suite 1400
Peoria, Illinois 61602

Contact: John S. Elias
Phone: 309.637.6000
Email: jelias@emrslaw.com
Website: emrslaw.com

Elam & Burke

251 East Front Street
Suite 300
Boise, Idaho 83702

Contact: James A. Ford
Phone: 208.343.5454
Email: jaf@elamburke.com
Website: elamburke.com

Fain, Major & Brennan, P.C.

100 Glenridge Point Parkway NE
Suite 500
Atlanta, Georgia 30342

Contact: Thomas E. Brennan
Phone: 404.833.2540
Email: tbrennan@fainmajor.com
Website: fainmajor.com

Krevolin & Horst, LLC

1201 West Peachtree Street NW
One Atlantic Center, Suite 3250
Atlanta, Georgia 30309

Contact: Douglas P. Krevolin
Phone: 404.888.9700
Email: krevolin@khlawfirm.com
Website: khlawfirm.com

Tate Law Group, LLC

2 East Bryan Street
Suite 600
Savannah, Georgia 31401

Contact: Mark A. Tate
Phone: 912.234.3030
Email: marktate@tatelawgroup.com
Website: tatelawgroup.com

Roeca Luria Shin LLP

900 Davies Pacific Center
841 Bishop Street
Honolulu, Hawaii 96813

Contact: Arthur F. Roeca
Phone: 808.538.7500
Email: aroeca@rlhlaw.com
Website: rlhlaw.com

Kozacky Weitzel McGrath, P.C.

55 West Monroe Street
Suite 2400
Chicago, Illinois 60603

Contact: Jerome R. Weitzel
Phone: 312.696.0900
Email: jweitzel@kwmlawyers.com
Website: kwmlawyers.com

Lane & Lane, LLC

230 West Monroe Street
Suite 1900
Chicago, Illinois 60606

Contact: Stephen I. Lane
Phone: 312.332.1400
Email: stevelane@lane-lane.com
Website: lane-lane.com

Lipe Lyons Murphy Nahrstadt & Pontikis, Ltd.

230 West Monroe Street
Suite 2260
Chicago, Illinois 60606

Contacts: Bradley C. Nahrstadt/Raymond Lyons, Jr.
Phone: 312.448.6230
Email: bcn@lipelyons.com
Website: lipelyons.com

Roberts Perryman

6608 West Main Street
Suite 1
Belleville, Illinois 62223

Contact: Ted L. Perryman
Phone: 314.421.1850
Email: tperryman@robertsperryman.com
Website: robertsperryman.com

Whitten Law Office

6801 Gray Road
Suite H
Indianapolis, Indiana 46237

Contact: Christopher R. Whitten
Phone: 317.362.0225
Email: cwhitten@indycounsel.com
Website: indycounsel.com

Jones Obenchain, LLP 

202 South Michigan Street
Suite 600
South Bend, Indiana 46634

Contact: Jacqueline Sells Homann
Phone: 574.233.1194
Email: jsh@jonesobenchain.com
Website: jonesobenchain.com
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Martin Leigh PC

6800 West 64th Street
Suite 101
Overland Park, Kansas 66202

Contact: Thomas J. Fritzlen, Jr.
Phone: 913.685.3113
Email: tjf@martinleigh.com
Website: martinleigh.com

Eddins • Domine Law Group, PLLC

3950 Westport Road
Louisville, Kentucky 40207

Contact: H. Kevin Eddins
Phone: 502.893.2350
Email: keddins@louisvillelawyers.com
Website: louisvillelawyers.com
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Kansas
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The Bennett Law Firm, P.A.

121 Middle Street
Suite 300
Portland, Maine 04101

Contact: Peter Bennett
Phone: 207.773.4775
Email: pbennett@thebennettlawfirm.com
Website: thebennettlawfirm.com

Dugan, Babij, Tolley & Kohler, LLC

1966 Greenspring Drive
Suite 500
Timonium, Maryland 21093

Contact: Henry E. Dugan, Jr.
Phone: 410.308.1600
Email: hdugan@medicalneg.com
Website: medicalneg.com

Thomas & Libowitz, P.A.

100 Light Street
Suite 1100
Baltimore, Maryland 21202

Contact: Steven A. Thomas
Phone: 410.752.2468
Email: sthomas@tandllaw.com
Website: tandllaw.com

Rudolph Friedmann LLP

92 State Street
Boston, Massachusetts 02109

Contact: James L. Rudolph
Phone: 617.723.7700
Email: jrudolph@rflawyers.com
Website: rflawyers.com

Bos & Glazier, PLC 

990 Monroe Avenue NW
Grand Rapids, Michigan 49503

Contact: Carole D. Bos
Phone: 616.458.6814
Email: cbos@bosglazier.com
Website: bosglazier.com

Buchanan & Buchanan, P.L.C.

171 Monroe Avenue NW
Suite 750
Grand Rapids, Michigan 49503

Contact: Robert J. Buchanan
Phone: 616.458.2464
Email: rjb@buchananfirm.com
Website: buchananfirm.com
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Herman Herman & Katz, LLC

820 O’Keefe Avenue
New Orleans, Louisiana 70113

Contact: Brian D. Katz
Phone: 504.581.4892
Email: bkatz@hhklawfirm.com
Website: hhklawfirm.com

PPIILouisiana

Hargrove, Smelley & Strickland

401 Market Street
Suite 600
Shreveport, Louisiana 71101

Contact: Paul Strickland
Phone: 318.429.7200
Email: pstrickland@hss-law.net
Website: hargrovelawfirm.net

Gordon Arata Montgomery Barnett

201 St. Charles Avenue
40th Floor
New Orleans, Louisiana 70170

Contact: John Y. Pearce
Phone: 504.582.1111
Email: jpearce@gamb.law
Website: gamb.law

PBLI

PBLI

Louisiana

Louisiana

Thompson Miller & Simpson PLC

734 West Main Street
Suite 400
Louisville, Kentucky 40202

Contact: W. Kennedy Simpson
Phone: 502.585.9900
Email: ksimpson@tmslawplc.com
Website: tmslawplc.com

PDIKentucky

Gordon Arata Montgomery Barnett

301 Main Street
Suite 1170
Baton Rouge, Louisiana 70801

Contact: John Y. Pearce
Phone: 225.329.2800
Email: jpearce@gamb.law
Website: gamb.law

Strauss Troy

50 East Rivercenter Boulevard
#1400
Covington, Kentucky 41011

Contact: Theresa L. Nelson
Phone: 513.621.8900
Email: tlnelson@strausstroy.com
Website: strausstroy.com

PBLI

PBLI

Louisiana

Kentucky

Degan, Blanchard & Nash, PLC

5555 Hilton Avenue
Suite 620
Baton Rouge, Louisiana 70808

Contact: Sidney W. Degan, III
Phone: 225.610.1110
Email: sdegan@degan.com
Website: degan.com

PDILouisiana

Degan, Blanchard & Nash, PLC

Texaco Center, Suite 2600
400 Poydras Street
New Orleans, Louisiana 70130

Contact: Sidney W. Degan, III
Phone: 504.529.3333
Email: sdegan@degan.com
Website: degan.com

PDILouisiana

Fowler Bell PLLC

300 West Vine Street
Suite 600
Lexington, Kentucky 40507

Contact: John E. Hinkel, Jr.
Phone: 859.554.2877
Email: jhinkel@fowlerlaw.com
Website: fowlerlaw.com

PDIPBLIKentucky
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Cardelli Lanfear Law

322 West Lincoln
Royal Oak, Michigan 48067

Contact: Thomas G. Cardelli
Phone: 248.544.1100
Email: tcardelli@cardellilaw.com
Website: cardellilaw.com

PDIMichigan

McKeen & Associates, P.C.

645 Griswold Street
Suite 4200
Detroit, Michigan 48226

Contact: Brian J. McKeen
Phone: 313.447.0634
Email: bjmckeen@mckeenassociates.com
Website: mckeenassociates.com

Silver & Van Essen, PC

300 Ottawa Avenue NW
Suite 620
Grand Rapids, Michigan 49503

Contact: Lee T. Silver
Phone: 616.988.5600
Email: ltsilver@silvervanessen.com
Website: silvervanessen.com

PPII

PBLI

Michigan

Michigan

Demorest Law Firm, PLLC

322 West Lincoln Avenue
Suite 300
Royal Oak, Michigan 48067

Contact: Mark S. Demorest
Phone: 248.723.5500
Email: mark@demolaw.com
Website: demolaw.com
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O’Meara, Leer, Wagner & Kohl, P.A.

7401 Metro Boulevard
Suite 600
Minneapolis, Minnesota 55439

Contact: Dale O. Thornsjo
Phone: 952.831.6544
Email: dothornsjo@olwklaw.com
Website: olwklaw.com

Roberts Perryman

1034 South Brentwood
Suite 2100
St. Louis, Missouri 63117

Contact: Ted L. Perryman
Phone: 314.421.1850
Email: tperryman@robertsperryman.com
Website: robertsperryman.com

Roberts Perryman

1354 East Kingsley
Suite B
Springfield, Missouri 65804

Contact: Ted L. Perryman
Phone: 417.771.3121
Email: tperryman@robertsperryman.com
Website: robertsperryman.com

Foland, Wickens, Roper, 
Hofer & Crawford, P.C.

1200 Main Street
Suite 2200
Kansas City, Missouri 64105

Contact: Scott D. Hofer
Phone: 816.472.7474
Email: shofer@fwpclaw.com
Website: fwpclaw.com

Rosenblum Goldenhersh

7733 Forsyth Boulevard
Fourth Floor
St. Louis, Missouri 63105

Contact: Carl C. Lang
Phone: 314.726.6868
Email: clang@rgsz.com
Website: rosenblumgoldenhersh.com

Martin Leigh PC

1044 Main Street
Suite 900
Kansas City, Missouri 64105

Contact: Thomas J. Fritzlen, Jr.
Phone: 816.221.1430
Email: tjf@martinleigh.com
Website: martinleigh.com

Datsopoulos, MacDonald & Lind, P.C.

Central Square Building
201 West Main Street, Suite 201
Missoula, Montana 59802

Contact: William K. VanCanagan
Phone: 406.728.0810
Email: bvancanagan@dmllaw.com
Website: dmllaw.com
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Atkin Winner & Sherrod

1117 South Rancho Drive
Las Vegas, Nevada 89102

Contact: Thomas E. Winner
Phone: 702.243.7000
Email: twinner@awslawyers.com
Website: awslawyers.com

PDINevada

Laxalt & Nomura, Ltd.

9790 Gateway Drive
Suite 200
Reno, Nevada 89521

Contact: Daniel T. Hayward
Phone: 775.322.1170
Email: dhayward@laxalt-nomura.com
Website: laxalt-nomura.com

Stephenson & Dickinson Law Office

2820 West Charleston Boulevard
Suite 19
Las Vegas, Nevada 89102

Contacts: Bruce Dickinson/Marsha Stephenson
Phone: 702.474.7229
Email: bdickinson@sdlawoffice.net
Website: stephensonanddickinson.com

PDI

PDI

Nevada

Nevada

Earp Cohn P.C.

20 Brace Road
4th Floor
Cherry Hill, New Jersey 08034

Contact: Richard B. Cohn
Phone: 856.354.7700
Email: rbcohn@earpcohn.com
Website: earpcohn.com

PBLINew Jersey
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Hinkle Shanor LLP

400 Pennsylvania
Suite 640
Roswell, New Mexico 88201

Contact: Richard Olson
Phone: 575.622.6510
Email: rolson@hinklelawfirm.com
Website: hinklelawfirm.com

Hinkle Shanor LLP

218 Montezuma Avenue
Santa Fe, New Mexico 87501

Contact: Jaclyn M. McLean
Phone: 505.982.4554
Email: jmclean@hinklelawfirm.com
Website: hinklelawfirm.com

Hinkle Shanor LLP

7601 Jefferson NE
Suite 180
Albuquerque, New Mexico 87109

Contact: Mary Moran Behm
Phone: 505.858.8320
Email: mbehm@hinklelawfirm.com
Website: hinklelawfirm.com
 

Coughlin & Gerhart, LLP

99 Corporate Drive
Binghamton, New York 13904

Contact: James P. O’Brien
Phone: 607.821.2202
Email: jobrien@cglawoffices.com
Website: cglawoffices.com

Ganfer Shore Leeds & Zauderer LLP

360 Lexington Avenue
14th Floor
New York, New York 10017

Contact: Mark A. Berman
Phone: 212.922.9250
Email: mberman@ganfershore.com
Website: ganfershore.com
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Barton LLP

Graybar Building, 18th Floor
420 Lexington Avenue
New York, New York 10170

Contact: Roger E. Barton
Phone: 212.687.6262
Email: rbarton@bartonesq.com
Website: bartonesq.com

PBLINew York
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Lewis Johs Avallone Aviles, LLP

One CA Plaza
Suite 225
Islandia, New York 11749

Contact: Robert J. Avallone
Phone: 631.755.0101
Email: rjavallone@lewisjohs.com
Website: lewisjohs.com

PDINew York

Nolan & Heller, LLP

39 North Pearl Street
3rd Floor
Albany, New York 12207

Contacts: Justin Heller/Brendan Carosi
Phone: 518.449.3300
Email: jheller@nolanandheller.com
Website: nolanandheller.com

Trevett Cristo P.C.

2 State Street
Suite 1000
Rochester, New York 14614

Contact: Louis B. Cristo
Phone: 585.454.2181
Email: lcristo@trevettcristo.com
Website: trevettcristo.com
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New York

New York

Lewis Johs Avallone Aviles, LLP

61 Broadway
Suite 2000
New York, New York 10006

Contact: Robert J. Avallone
Phone: 212.233.7195
Email: rjavallone@lewisjohs.com
Website: lewisjohs.com

PDINew York

Charles G. Monnett III & Associates

6842 Morrison Boulevard
Suite 100
Charlotte, North Carolina 28211

Contact: Charles G. Monnett, III
Phone: 704.376.1911
Email: cmonnett@carolinalaw.com
Website: carolinalaw.com

PPIINorth Carolina

Horack, Talley, Pharr & Lowndes, P.A.

2600 One Wells Fargo Center
301 South College Street
Charlotte, North Carolina 28202

Contact: Clayton S. Curry, Jr.
Phone: 704.377 2500
Email: scurry@horacktalley.com
Website: horacktalley.com

PBLINorth Carolina

Mandelbaum Salsburg P.C.

3 Becker Farm Road
Suite 105
Roseland, New Jersey 07068

Contact: Robin F. Lewis
Phone: 973.736.4600
Email: rlewis@lawfirm.ms
Website: lawfirm.ms

PBLINew Jersey

Thomas Paschos & Associates, P.C.

30 North Haddon Avenue
Suite 200
Haddonfield, New Jersey 08033

Contact: Thomas Paschos
Phone: 856.354.1900
Email: tpaschos@paschoslaw.com
Website: paschoslaw.com

PDINew Jersey

Lesnevich, Marzano-Lesnevich, Trigg,  
O’Cathain & O’Cathain, LLC

21 Main Street, Court Plaza South
West Wing, Suite 250
Hackensack, New Jersey 07601

Contact: Walter A. Lesnevich
Phone: 201.488.1161
Email: wal@lmllawyers.com
Website: lmllawyers.com

PPIINew Jersey
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Smith Debnam Narron Drake 
Saintsing & Myers, LLP

4601 Six Forks Road
Suite 400
Raleigh, North Carolina 27609

Contact: Byron L. Saintsing
Phone: 919.250.2000
Email: bsaintsing@smithdebnamlaw.com
Website: smithdebnamlaw.com

PBLINorth Carolina
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Mellino Law Firm, LLC

19704 Center Ridge Road
Rocky River, Ohio 44116

Contact: Christopher M. Mellino
Phone: 440.333.3800
Email: listserv@mellinolaw.com
Website: christophermellino.com

PPIIOhio

Norchi Forbes, LLC

Commerce Park IV
23240 Chagrin Boulevard, Suite 210
Cleveland, Ohio 44122

Contact: Kevin M. Norchi
Phone: 216.514.9500
Email: kmn@norchilaw.com
Website: norchilaw.com

Strauss Troy

150 East Fourth Street
4th Floor
Cincinnati, Ohio 45202

Contact: Theresa L. Nelson
Phone: 513.621.2120
Email: tlnelson@strausstroy.com
Website: strausstroy.com

Dunlap Codding

609 West Sheridan Avenue
Oklahoma City, Oklahoma 73102

Contact: Douglas J. Sorocco
Phone: 405.607.8600
Email: dsorocco@dunlapcodding.com
Website: dunlapcodding.com

Fogg Law Firm

421 South Rock Island
El Reno, Oklahoma 73036

Contact: Richard M. Fogg
Phone: 405.262.3502
Email: richard@fogglawfirm.com
Website: fogglawfirm.com

The Handley Law Center

111 South Rock Island Avenue
El Reno, Oklahoma 73036

Contact: Fletcher D. Handley, Jr.
Phone: 405.295.1924
Email: fdh@handleylaw.com
Website: handleylaw.com
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James, Potts & Wulfers, Inc.

2600 Mid-Continent Tower
401 South Boston Avenue
Tulsa, Oklahoma 74103

Contact: David W. Wulfers
Phone: 918.584.0881
Email: dwulf@jpwlaw.com
Website: jpwlaw.com

Smiling, Smiling & Burgess

Bradford Place, Suite 300
9175 South Yale Avenue
Tulsa, Oklahoma 74137

Contact: A. Mark Smiling
Phone: 918.477.7500
Email: msmiling@smilinglaw.com
Website: smilinglaw.com

Brisbee & Stockton LLC

139 NE Lincoln Street
Hillsboro, Oregon 97124

Contact: Drake A. Hood
Phone: 503.648.6677
Email: dah@brisbeeandstockton.com
Website: brisbeeandstockton.com
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Earp Cohn P.C.

123 South Broad Street
Suite 1030
Philadelphia, Pennsylvania 19109

Contact: Richard B. Cohn
Phone: 215.963.9520
Email: rbcohn@earpcohn.com
Website: earpcohn.com

PPIIPBLIPennsylvania

Rothman Gordon

Third Floor, Grant Building
310 Grant Street
Pittsburgh, Pennsylvania 15219

Contact: William E. Lestitian
Phone: 412.338.1116
Email: welestitian@rothmangordon.com
Website: rothmangordon.com

PBLIPennsylvania

Haglund Kelley, LLP

200 SW Market Street
Suite 1777
Portland, Oregon 97201

Contact: Michael E. Haglund
Phone: 503.225.0777
Email: mhaglund@hk-law.com
Website: hk-law.com

PBLIOregon

Schneider Smeltz Spieth Bell LLP

1375 East 9th Street
Suite 900
Cleveland, Ohio 44114

Contact: James D. Vail
Phone: 216.696.4200
Email: jvail@sssb-law.com
Website: sssb-law.com

PBLIOhio

Summers, McDonnell, Hudock, 		
Guthrie & Rauch, P. C.

945 East Park Drive
Suite 201
Harrisburg, Pennsylvania 17111

Contact: Kevin Rauch
Phone: 717.901.5916
Email: krauch@summersmcdonnell.com
Website: summersmcdonnell.com

PDIPennsylvania
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Kinnard, Clayton & Beveridge

127 Woodmont Boulevard
Nashville, Tennessee 37205

Contact: Randall Kinnard
Phone: 615.933.2893
Email: rkinnard@kcbattys.com
Website: kinnardclaytonandbeveridge.com

Spicer Rudstrom PLLC

119 South Main Street
Suite 700
Memphis, Tennessee 38103

Contact: S. Newton Anderson
Phone: 901.523.1333
Email: info@spicerfirm.com
Website: spicerfirm.com

Spicer Rudstrom PLLC

414 Union Street
Suite 1700
Nashville, Tennessee 37219

Contact: Marc O. Dedman
Phone: 615.259.9080
Email: info@spicerfirm.com
Website: spicerfirm.com
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Tennessee

Tennessee
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Spicer Rudstrom PLLC

537 Market Street
Suite 203
Chattanooga, Tennessee 37402

Contact: Robert J. Uhorchuk
Phone: 423.756.0262
Email: info@spicerfirm.com
Website: spicerfirm.com

PDITennessee

Donato, Minx, Brown & Pool, P.C.

3200 Southwest Freeway
Suite 2300
Houston, Texas 77027

Contacts: Robert D. Brown/Aaron M. Pool
Phone: 713.877.1112
Email: bbrown@donatominxbrown.com
Website: donatominxbrown.com

Downs ♦ Stanford, P.C.

2001 Bryan Street
Suite 4000
Dallas, Texas 75201

Contact: Jay R. Downs
Phone: 214.748.7900
Email: jdowns@downsstanford.com
Website: downsstanford.com

PDI

PDI

Texas

Texas

Moses, Palmer & Howell, L.L.P.

309 West 7th Street
Suite 815
Fort Worth, Texas 76102

Contact: David A. Palmer
Phone: 817.255.9100
Email: dpalmer@mph-law.com
Website: mph-law.com

PBLITexas

Shaw Cowart LLP

1609 Shoal Creek Boulevard
Suite 100
Austin, Texas 78701

Contact: Ethan L. Shaw
Phone: 512.499.8900
Email: elshaw@shawcowart.com
Website: shawcowart.com

Thornton, Biechlin, Reynolds & Guerra, L.C.

418 East Dove Avenue
McAllen, Texas 78504

Contact: Tim K. Singley
Phone: 956.630.3080
Email: tsingley@thorntonfirm.com
Website: thorntonfirm.com

PPII

PDI

Texas

Texas

PBLI

Rosen Hagood

151 Meeting Street
Suite 400
Charleston, South Carolina 29401

Contacts: Alice F. Paylor/Richard S. Rosen
Phone: 843.577.6726
Email: apaylor@rrhlawfirm.com
Website: rrhlawfirm.com

PDIPPIIPBLISouth Carolina

Law Offices of Thomas J. Wagner, LLC

8 Penn Center, 6th Floor
1628 John F. Kennedy Boulevard
Philadelphia, Pennsylvania 19103

Contact: Thomas J. Wagner
Phone: 215.790.0761
Email: tjwagner@wagnerlaw.net
Website: wagnerlaw.net

Collins & Lacy, P.C.

1330 Lady Street
Sixth Floor
Columbia, South Carolina 29201

Contacts: Joel Collins, Jr./Christian Stegmaier
Phone: 803.256.2660
Email: jcollins@collinsandlacy.com
Website: collinsandlacy.com

PDI

PDI

Pennsylvania

South Carolina

Roe Cassidy Coates & Price, P.A.

1052 North Church Street
Greenville, South Carolina 29601

Contact: William A. Coates
Phone: 864.349.2601
Email: wac@roecassidy.com
Website: roecassidy.com

McKenney, Quigley & Clarkin, LLP

72 Pine Street
4th Floor
Providence, Rhode Island 02903

Contact: Peter Clarkin
Phone: 401.490.2650
Email: pclarkin@mqc-law.com
Website: mqc-law.com

PDI

PDI

PBLI

PBLI

South Carolina

Rhode Island PBLI

Summers, McDonnell, Hudock, 		
Guthrie & Rauch, P. C.

Gulf Tower, Suite 2400
707 Grant Street
Pittsburgh, Pennsylvania 15219

Contact: Stephen J. Summers
Phone: 412.261.3232
Email: ssummers@summersmcdonnell.com
Website: summersmcdonnell.com

PDIPennsylvania



	 F A L L  2 0 1 8 	 59

Thornton, Biechlin, Reynolds & Guerra, L.C.

100 NE Loop 410
Suite 500
San Antonio, Texas 78216

Contact: Richard J. Reynolds, III
Phone: 210.342.5555
Email: rreynolds@thorntonfirm.com
Website: thorntonfirm.com

PDITexas
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Prince Yeates

15 West South Temple
Suite 1700
Salt Lake City, Utah 84101

Contact: Thomas R. Barton
Phone: 801.524.1000
Email: tbarton@princeyeates.com
Website: princeyeates.com

PBLIUtah

Magleby Cataxinos & Greenwood

170 South Main Street
Suite 1100
Salt Lake City, Utah 84101

Contact: David Mull
Phone: 801.359.9000
Email: mull@mcgiplaw.com
Website: mcgiplaw.com

Goodman Allen Donnelly

123 East Main Street
7th Floor
Charlottesville, Virginia 22902

Contact: G. Wythe Michael, Jr.
Phone: 434.817.2180
Email: wmichael@goodmanallen.com
Website: goodmanallen.com

Goodman Allen Donnelly

4501 Highwoods Parkway
Suite 210
Glen Allen, Virginia 23060

Contact: G. Wythe Michael, Jr.
Phone: 804.346.0600
Email: wmichael@goodmanallen.com
Website: goodmanallen.com

Goodman Allen Donnelly

150 Boush Street
Suite 900
Norfolk, Virginia 23510

Contact: G. Wythe Michael, Jr.
Phone: 757.625.1400
Email: wmichael@goodmanallen.com
Website: goodmanallen.com

Wharton Aldhizer & Weaver, PLC

100 South Mason Street
Harrisonburg, Virginia 22801

Contacts: Thomas E. Ullrich/Jeffrey R. Adams
Phone: 540.434.0316
Email: tullrich@wawlaw.com
Website: wawlaw.com

McNeil Leddy & Sheahan, P.C.

271 South Union Street
Burlington, Vermont 05401

Contacts: William F. Ellis/Michael J. Leddy
Phone: 802.863.4531
Email: wellis@mcneilvt.com
Website: mcneilvt.com

Beresford Booth PLLC

145 3rd Avenue South
Edmonds, Washington 98020

Contact: David C. Tingstad
Phone: 425.776.4100
Email: davidt@beresfordlaw.com
Website: beresfordlaw.com

PPII

PDI

PDI

PDI

PDI

PDI PBLI

PDI

PBLI

PBLI

PBLI

PBLI

PBLI

Utah

Virginia

Virginia

Virginia

Virginia

Vermont Washington

Johnson Graffe Keay Moniz & Wick, LLP

2115 North 30th Street
Suite 101
Tacoma, Washington 98403

Contact: Christopher W. Keay
Phone: 253.572.5323
Email: ckeay@jgkmw.com
Website: jgkmw.com

Menzer Law Firm, PLLC

705 2nd Avenue
#800
Seattle, Washington 98104

Contact: Matthew N. Menzer
Phone: 206.903.1818
Email: mnm@menzerlawfirm.com
Website: menzerlawfirm.com

Johnson Graffe Keay Moniz & Wick, LLP

925 Fourth Avenue
Suite 2300
Seattle, Washington 98104

Contact: John C. Graffe, Jr.
Phone: 206.223.4770
Email: johng@jgkmw.com
Website: jgkmw.com

PDI

PPII

PDI

Washington

Washington

Washington

 Primerus Business Law Institute (PBLI)      Primerus Defense Institute (PDI)      Primerus Personal Injury Institute (PPII)

The Masters Law Firm, L.C.

181 Summers Street
Charleston, West Virginia 25301

Contact: Marvin W. Masters
Phone: 800.342.3106
Email: mwm@themasterslawfirm.com
Website: themasterslawfirm.com

PPIIWest Virginia

Kohner, Mann & Kailas, S.C.

Washington Building, Barnabas Business Center
4650 North Port Washington Road
Milwaukee, Wisconsin 53212

Contact: Steve Kailas
Phone: 414.962.5110
Email: skailas@kmksc.com
Website: kmksc.com

Gary L. Shockey, PC

P.O. Box 10773
Jackson, Wyoming 83002

Contact: Gary L. Shockey
Phone: 307.733.5974
Email: gary@garyshockeylaw.com
Website: garyshockeylaw.com

PBLI

PPII

Wisconsin

Wyoming
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Primerus team at Feeding West Michigan in Grand Rapids.
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Greenspoon Bellemare

Scotia Tower, 1002 Sherbrooke Street West
Suite 1900
Montreal, Quebec H3A 3L6

Contact: Howard Greenspoon
Phone: 514.499.9400
Email: hgreenspoon@gplegal.com
Website: gblegal.ca

Pullan Kammerloch Frohlinger Lawyers

300 - 240 Kennedy Street
Winnipeg, Manitoba R3C 1T1

Contact: Thomas G. Frohlinger
Phone: 204.956.0490
Email: tfrohlinger@pkflawyers.com
Website: pkflawyers.com

Koffman Kalef LLP

19th Floor
885 West Georgia Street
Vancouver, British Columbia V6C 3H4

Contact: Jim M.J. Alam
Phone: 604.891.3688
Email: jja@kkbl.com
Website: kkbl.com

PBLI

PBLI

PBLI

Canada

Canada

Canada
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Estrella, LLC

150 Tetuan Street
San Juan, Puerto Rico 00901

Contact: Alberto G. Estrella
Phone: 787.977.5050
Email: agestrella@estrellallc.com
Website: estrellallc.com

Cacheaux Cavazos & Newton

Honduras No. 144 Altos
Colonia Modelo
Matamoros, Tamaulipas C.P. 87360

Contact: Felipe Chapula
Phone: +52 868 816 5818
Email: fchapula@ccn-law.com.mx
Website: ccn-law.com

Cacheaux Cavazos & Newton

Boulevard Centro Sur No 98 oficina 101
Colonia Colinas del Cimatario
Queretaro, Queretaro C.P. 76090

Contact: Felipe Chapula
Phone: +52 442 262 0316
Email: fchapula@ccn-law.com.mx
Website: ccn-law.com

Cacheaux Cavazos & Newton

Boulevard Los Leones, Suite 318
Colonia Los Leones
Reynosa, Tamaulipas C.P. 88690

Contact: Felipe Chapula
Phone: +52 899 923 9940
Email: fchapula@ccn-law.com.mx
Website: ccn-law.com

Cacheaux Cavazos & Newton

Edificio VAO 2 David Alfaro Siqueiros No. 104
Int. 1505 Colonia Valle Oriente
San Pedro Garza García, Nuevo León C.P. 66269

Contact: Jorge Ojeda
Phone: +52 81 8363 9099
Email: jojeda@ccn-law.com.mx
Website: ccn-law.com

Cacheaux Cavazos & Newton

Boulevard Tomás Fernández No. 7930
Edificio A, Suite 20
Ciudad Juárez, Chihuahua C.P. 32460

Contact: Felipe Chapula
Phone: +52 656 648 7127
Email: fchapula@ccn-law.com.mx
Website: ccn-law.com

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

Puerto Rico

Mexico

Mexico

Mexico

Mexico

Mexico

Cacheaux Cavazos & Newton

Edificio Centura, Blvd. Agua Caliente No. 10611-1001
Col. Aviación
Tijuana, Baja California C.P. 22420

Contact: Javier Zapata
Phone: +52 664  634 7790
Email: jzapata@ccn-law.com.mx
Website: ccn-law.com

PBLIMexico

Cacheaux Cavazos & Newton

Avenida Tecamachalco No. 14-502
Colonia Lomas de Chapultepec
Mexico City, Mexico C.P. 11010

Contact: Felipe Chapula
Phone: +52 55 5093 9700
Email: fchapula@ccn-law.com.mx
Website: ccn-law.com

Cacheaux Cavazos & Newton

Ignacio Herrera y Cairo 2835 Piso 3
Fracc. Terranova
Guadalajara, Jalisco C.P. 44689

Contact: Edmundo Elias-Fernandez
Phone: +52 33 2003 0737
Email: eelias@ccn-law.com.mx
Website: ccn-law.com

PBLI

PBLI

Mexico

Mexico
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ORYS Advocaten

Wolvengracht 38 bus 2
Brussels, Belgium 1000

Contact: Koen De Puydt
Phone: +32 2 410 10 66
Email: koen.depuydt@orys.be
Website: orys.be

Lansky, Ganzger + partner

Biberstrasse 5
Vienna, Austria 1010

Contact: Ronald Frankl
Phone: +43 1 533 33 30 0
Email: frankl@lansky.at
Website: lansky.at

1961 Abogados y Economistas

Mestre Nicolau 19
2ª planta
Barcelona, Spain 08021

Contact: Carlos Jiménez
Phone: +34 933 663 990
Email: cjb@1961bcn.com
Website: 1961bcn.com

Vangard Law

Storgatan 58
Stockholm, Sweden 115 23

Contact: Mats E. Jonsson
Phone: +46 73 383 9620
Email: mats.jonsson@vangardlaw.se
Website: vangardlaw.se

Dr. Fruhbeck Abogados S.L.P.

Marqués del Riscal, 11, 5°
Madrid, Spain 28010

Contact: Dr. Guillermo Fruhbeck Olmedo
Phone: +34 91 700 43 50
Email: madrid@fruhbeck.com
Website: fruhbeck.com

Vukmir & Associates

Gramaca 2L
Zagreb, Croatia 10000

Contact: Tomislav Pedišic
Phone: +385 1376 0511
Email: tomislav.pedisic@vukmir.net
Website: vukmir.net

AMG Mylonas & Associates, LLC

3 Syntagmatos square, Old Port entrance
Limassol Marina area, 3rd floor
Limassol, Cyprus 3042

Contact: Andreas Mylonas
Phone: +357 25 10 10 80
Email: andreas@mylonas.law
Website: mylonaslawfirm.com

Vatier

41 avenue de Friedland
Paris, France 75008

Contacts: Pascal Le Dai/Amelie Vatier
Phone: +33 1 53 43 15 55
Email: p.ledai@vatier.com
Website: vatier.com

Brödermann Jahn

ABC-Straße 15
Hamburg, Germany 20354

Contact: Prof. Dr. Eckart Brödermann
Phone: +49 40 37 09 05 0
Email: eckart.broedermann@german-law.com
Website: german-law.com

WINHELLER Attorneys at Law & 
Tax Advisors

Tower 185
Friedrich-Ebert-Anlage 35-37
Frankfurt am Main, Germany D-60327

Contact: Stefan Winheller
Phone: +49 69 76 75 77 80
Email: primerus@winheller.com
Website: winheller.com

Füsthy & Mányai Law Office

Lajos u. 74-76
Budapest, Hungary H-1036

Contact: Dr. Zsolt Füsthy
Phone: +36 1 454 1766
Email: zfusthy@fusthylawoffice.hu
Website: fusthylawoffice.hu

FDL Studio legale e tributario

Piazza Borromeo, 12
Milan, Italy 20123

Contact: Giuseppe Cattani
Phone: +39 02 72 14 921
Email: g.cattani@fdl-lex.it
Website: fdl-lex.it

Njoroge Regeru & Company

Arbor House, Arboretum Drive
P.O. Box 46971
Nairobi, Kenya 00100 GPO

Contact: Njoroge Regeru
Phone: +254 20 3586592
Email: njoroge@njorogeregeru.com
Website: njorogeregeru.com

Russell Advocaten B.V.

Reimersbeek 2
Amsterdam, Netherlands 1082 AG

Contact: Reinier W.L. Russell
Phone: +31 20 301 55 55
Email: reinier.russell@russell.nl
Website: russell.nl

Giwa-Osagie & Company

4, Lalupon Close, Off Keffi Street S.W. Ikoyi
P.O. Box 51057, Ikoyi
Lagos, Nigeria  

Contact: Osayaba Giwa-Osagie
Phone: +234 1 2707433
Email: giwa-osagie@giwa-osagie.com
Website: giwa-osagie.com

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

PBLIBelgium

Austria

Spain

Sweden

Spain

Croatia

Cyprus

France

Germany

Germany

Hungary

Italy

Kenya

Netherlands

Nigeria

 Primerus Business Law Institute (PBLI)    



	 F A L L  2 0 1 8 	 63

Primerus Law Firm Directory – Europe, Middle East & Africa  
Alphabet ica l  by  Count r y

Suter Howald Rechtsanwälte

Stampfenbachstrasse 52
Postfach
Zürich, Switzerland CH-8021

Contact: Urs Suter
Phone: +41 44 630 48 11
Email: urs.suter@suterhowald.ch
Website: suterhowald.ch

Yamaner & Yamaner Law Office

Cumhuriyet Street
Gezi Apt. No:9 Floor:5
Taksim, Istanbul 34437

Contact: Cihan Yamaner
Phone: +90 212 238 1065
Email: cihanyamaner@yamaner.av.tr
Website: yamaner.av.tr

Grischenko & Partners

37-41, Sichovykh Striltsiv St.
3rd Floor
Kyiv, Ukraine 04053

Contact: Dmitri Grischenko
Phone: +380 44 490 37 07
Email: dgrischenko@gp.ua
Website: gp.ua

Grischenko & Partners

4a Fontanskaya Road
Odessa, Ukraine 65039

Contact: Dmitri Grischenko
Phone: +380 48 777 20 60
Email: dgrischenko@gp.ua
Website: gp.ua

Marriott Harrison LLP

11 Staple Inn
London, United Kingdom WC1V 7QH

Contact: Ben Devons
Phone: +44 20 7209 2000
Email: ben.devons@marriottharrison.co.uk
Website: marriottharrison.co.uk

PBLI

PBLI

PBLI

PBLI

PBLISwitzerland

Turkey

Ukraine

Ukraine

United Kingdom

PRIMERUS FIGHTS HUNGER

Burch & Cracchiolo, P.A. in Phoenix, Arizona
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Badeni, Cantilo, Laplacette & Carricart

Reconquista 609
8° piso
Buenos Aires, Argentina C1003ABM

Contact: Mariano E. Carricart
Phone: +54 011 4515 4800
Email: m.carricart@bclc.com.ar
Website: bclc.com.ar

Cacheaux Cavazos & Newton

Edificio Centura, Blvd. Agua Caliente No. 10611-1001
Col. Aviación
Tijuana, Baja California C.P. 22420

Contact: Javier Zapata
Phone: +52 664  634 7790
Email: jzapata@ccn-law.com.mx
Website: ccn-law.com

Cacheaux Cavazos & Newton

Avenida Tecamachalco No. 14-502
Colonia Lomas de Chapultepec
Mexico City, Mexico C.P. 11010

Contact: Felipe Chapula
Phone: +52 55 5093 9700
Email: fchapula@ccn-law.com.mx
Website: ccn-law.com

Quijano & Associates

56 Daly Street
Belize City, Belize 

Contact: Julio A. Quijano Berbey
Phone: +501 223 0486
Email: belize@quijano.com
Website: quijano.com

Barcellos Tucunduva Advogados

Av. Presidente Juscelino Kubitschek, 	
1726 - 4º andar
Sao Paulo, Brazil 04543-000

Contact: Jose Luis Leite Doles
Phone: +55 11 3069 9080
Email: jdoles@btlaw.com.br
Website: btlaw.com.br

Quijano & Associates

Mandar House, Third Floor
Suite 301
Road Town, Tortola, British Virgin Islands 

Contact: Julio A. Quijano Berbey
Phone: +1 284 494 3638
Email: quijano@quijano.com
Website: quijano.com

Diamond Law Attorneys

Suite 5-101 Governor’s Square
West Bay Road, Box 2887
George Town, Grand Cayman KY1-1112

Contact: Stuart N. Diamond
Phone: +1 345 326 4293
Email: stuart@diamondlaw.ky
Website: diamondlaw.ky

García Magliona y Cia. Abogados

La Bolsa 81
6th Floor
Santiago, Chile 

Contact: Claudio Magliona
Phone: +56 2 2377 9449
Email: cmagliona@garciamagliona.cl
Website: garciamagliona.cl

Pinilla González & Prieto Abogados

Av Calle 72 No. 6-30 pisos 9 y 14
Bogotá, Colombia  

Contact: Felipe Pinilla
Phone: +57 1 210 1000
Email: fpinilla@pgplegal.com
Website: pgplegal.com

Guardia Montes & Asociados

Ofiplaza del este, edificio C, 2nd floor
P.O. 7-3410-1000
San José, Costa Rica  

Contact: Luis A. Montes
Phone: +506 2280 1718
Email: lmontes@guardiamontes.com
Website: guardiamontes.com

Sánchez y Salegna

Lope de Vega No. 29
Novocentro Tower, Suite 605
Ensanche Naco, Santo Domingo 10119

Contact: Amado Sánchez
Phone: +1 809 542 2424
Email: asanchez@sys.do
Website: sys.do

Ulloa & Asociados

Edif. Centro Morazán, Torre 1
#1217/18 Blvd. Morazán, frente al Centro
Comercial El Dorado
Tegucigalpa, Honduras

Contact: Marielena Ulloa
Phone: +504 2221 3422
Email: marielena.ulloa@ulloayasociados.com
Website: ulloayasociados.com

Ulloa & Asociados

21 Avenida N.O., 21 y 22 calle
PH A Colonia El Pedregal
San Pedro Sula, Cortes 21104

Contact: Marielena Ulloa
Phone: +504 2516 1133
Email: marielena.ulloa@ulloayasociados.com
Website: ulloayasociados.com

Cacheaux Cavazos & Newton

Ignacio Herrera y Cairo 2835 Piso 3
Fracc. Terranova
Guadalajara, Jalisco C.P. 44689

Contact: Edmundo Elias-Fernandez
Phone: +52 33 2003 0737
Email: eelias@ccn-law.com.mx
Website: ccn-law.com

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

PBLI

Argentina

Mexico

Mexico

Belize

Brazil

British Virgin Islands

Cayman Islands

Chile
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Costa Rica
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Honduras

Honduras

Mexico

 Primerus Business Law Institute (PBLI)    

Dr. Frühbeck Abogados S.L.P.

5ta. Ave No.4002 esq. 40. Playa Miramar
Havana, Cuba 

Contacts: Maria Elena Pubillones Marin/		
     Dr. Guillermo Fruhbeck Olmedo
Phone: +537 204 5126
Email: habana@fruhbeck.com
Website: fruhbeck.com

PBLICuba
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Quijano & Associates

Salduba Building, Third Floor
East 53rd Street, Urbanización Marbella
Panama City, Panama  

Contact: Julio A. Quijano Berbey
Phone: +507 269 2641
Email: quijano@quijano.com
Website: quijano.com

Llona & Bustamante Abogados

Francisco Masías 370 piso 7
San Isidro, Lima 27

Contact: Juan Prado Bustamante
Phone: +511 418 4860
Email: jprado@ellb.com.pe
Website: ellb.com.pe

Estrella, LLC

150 Tetuan Street
San Juan, Puerto Rico 00901

Contact: Alberto G. Estrella
Phone: 787.977.5050
Email: agestrella@estrellallc.com
Website: estrellallc.com

Cacheaux Cavazos & Newton

Honduras No. 144 Altos
Colonia Modelo
Matamoros, Tamaulipas C.P. 87360

Contact: Felipe Chapula
Phone: +52 868 816 5818
Email: fchapula@ccn-law.com.mx
Website: ccn-law.com

Cacheaux Cavazos & Newton

Boulevard Centro Sur No 98 oficina 101
Colonia Colinas del Cimatario
Queretaro, Queretaro C.P. 76090

Contact: Felipe Chapula
Phone: +52 442 262 0316
Email: fchapula@ccn-law.com.mx
Website: ccn-law.com

Cacheaux Cavazos & Newton

Boulevard Los Leones, Suite 318
Colonia Los Leones
Reynosa, Tamaulipas C.P. 88690

Contact: Felipe Chapula
Phone: +52 899 923 9940
Email: fchapula@ccn-law.com.mx
Website: ccn-law.com

Cacheaux Cavazos & Newton

Edificio VAO 2 David Alfaro Siqueiros No. 104
Int. 1505 Colonia Valle Oriente
San Pedro Garza García, Nuevo León C.P. 66269

Contact: Jorge Ojeda
Phone: +52 81 8363 9099
Email: jojeda@ccn-law.com.mx
Website: ccn-law.com

Cacheaux Cavazos & Newton

Boulevard Tomás Fernández No. 7930
Edificio A, Suite 20
Ciudad Juárez, Chihuahua C.P. 32460

Contact: Felipe Chapula
Phone: +52 656 648 7127
Email: fchapula@ccn-law.com.mx
Website: ccn-law.com

PBLI

PBLI

PBLI
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PBLI

PBLI

PBLI

Panama

Perú

Puerto Rico

Mexico

Mexico

Mexico

Mexico

Mexico

Bendaña & Bendaña

Pricesmart 1c norte, 20m oeste
Av Genízaro
Bolonia, Managua 12066

Contact: María José Jirón Bendaña
Phone: +505 2266 8728
Email: mail@bendana.com
Website: bendana.com

PBLINicaragua

PRIMERUS FIGHTS HUNGER

Mandelbaum Salsburg in Roseland, New Jersey
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Carroll & O’Dea Lawyers

Level 18, St James Centre
111 Elizabeth Street
Sydney, New South Wales 2000

Contact: Selwyn Black
Phone: +61 2 9291 7100
Email: sblack@codea.com.au
Website: codea.com.au

HHG Legal Group

Level 1
16 Parliament Place
West Perth, Western Australia 6005

Contact: Simon E. Creek
Phone: +61 8 9322 1966
Email: simon.creek@hhg.com.au
Website: hhg.com.au

HJM Asia Law & Co LLC

B-1002, R&F Full Square Plaza, No. 16, 	
Ma Chang Road
ZhuJiang New City Tianhe District
Guangzhou, Guangdong 510623

Contact: Caroline Berube
Phone: +8620 8121 6605
Email: cberube@hjmasialaw.com
Website: hjmasialaw.com

Hengtai Law Offices

20F
511 Weihai Road
Shanghai, China 200041

Contact: Edward Sun
Phone: +86 21 6226 2625
Email: edward.sun@hengtai-law.com
Website: hengtai-law.com

ONC Lawyers

19th Floor, Three Exchange Square
8 Connaught Place, Central
Hong Kong, Hong Kong (SAR) 

Contact: Ludwig Ng
Phone: +852 2810 1212
Email: ludwig.ng@onc.hk
Website: onc.hk

J. Lee & Associates

A-16-13, Tower A
No.5 Jalan Bangsar Utama 1
Kuala Lumpur, Malaysia 59000

Contact: Johan Lee
Phone: +60 3 2288 1699
Email: jlee@jlee-associates.com
Website: jlee-associates.com

HJM Asia Law & Co LLC

49, Kim Yam Road
Singapore, Singapore 239353

Contact: Caroline Berube
Phone: +65 6755 9019
Email: cberube@hjmasialaw.com
Website: hjmasialaw.com

Formosan Brothers

8F, No. 376 Section 4, Jen-Ai Road
Taipei, Taiwan R.O.C. 10693

Contact: Li-Pu Lee
Phone: +886 2 2705 8086
Email: lipolee@mail.fblaw.com.tw
Website: fblaw.com.tw

PBLI
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Australia
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Goodman Allen Donnelly in Virginia
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2018 Law Firm Locations – International Society of Primerus Law Firms

United States
Alabama
Arizona
California
Colorado
Connecticut
Delaware
District of Columbia
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Kansas

Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Missouri
Montana
Nevada
New Jersey
New Mexico
New York
North Carolina
Ohio

Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
Tennessee
Texas
Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

Argentina
Australia
Austria
Belgium
Belize
Brazil
British Virgin Islands 
Canada
Cayman Islands
Chile
China
Colombia
Costa Rica
Croatia
Cuba
Cyprus
Denmark
Dominican Republic
France
Germany
Honduras

Hong Kong
Hungary
Italy
Kenya
Malaysia
Mexico
Netherlands
Nicaragua
Nigeria
Panama
Perú
Puerto Rico
Singapore
Spain
Sweden
Switzerland
Taiwan R.O.C.
Turkey
Ukraine
United Kingdom

United States
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China
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France

Germany
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Switzerland

The Netherlands
Spain
Japan

Austria
Ireland

Russian Federation
Romania
Poland

Australia
Taiwan
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South Korea
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Bolivia

Croatia

Czech Republic

Malaysia

September 2011

Costa Rica

Italy

Mauritus

Nigeria

Portugal

July 2012

Israel

Singepore

United Arab Emirates

November 2012

Malta

Finland

Colombia

November 2011

Egypt

December 2012

Belgium

Luxembourg

Saudi Arabia

July 2013

Dominican Republic

Philippines

December 2013

Kenya

February 2015

South Africa

Puerto Rico

Cuba

Botswana

August 2015

Bulgaria

Denmark

Thailand

January 2017

Ukraine

August 2017

Peru

Honduras

February 2018

Sweden
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2018-2019 Calendar of Events

Scan to learn more 

about Primerus.

September 25-26, 2018
2018 HADA Seminar and Golf Outing  
Colorado Springs, Colorado
	 Primerus will be an exhibitor.

October 17-21, 2018
Primerus Global Conference 
Boston, Massachusetts

October 21-24, 2018
Association of Corporate Counsel Annual Meeting 
Austin, Texas
	 Primerus will be an exhibitor and corporate sponsor.

November 8-9, 2018
Primerus Defense Institute Fall Seminar 
Chicago, Illinois

January 24-25, 2019
Primerus U.S. Southeast/South Central Regional Meeting  
Birmingham, Alabama

January 30, 2019
Primerus Europe, Middle East & Africa/
	 Association of Corporate Counsel Europe Seminar  
Brussels, Belgium 

February 21-22, 2019
Primerus Defense Institute Transportation Seminar  
Austin, Texas

February 27-March 3, 2019
Primerus Plaintiff Personal Injury Institute Winter Conference  
La Romana, Dominican Republic

March 13-15, 2019 
Primerus Young Lawyers Section Conference  
Denver, Colorado

April 4-7, 2019
Primerus Defense Institute Convocation  
Boca Raton, Florida

May 2-4, 2019
Primerus International Convocation  
Miami, Florida

May 12-14, 2019
Association of Corporate Counsel Europe Annual Meeting  
Edinburgh, Scotland
	 Primerus will be an exhibitor and corporate sponsor.

June 20, 2019
Primerus U.S. Western Regional Meeting  
Boise, Idaho

June 27, 2019 
Primerus U.S. Midwest Regional Meeting  
Louisville, Kentucky

October 9-12, 2019 
Primerus Global Conference  
San Diego, California

October 27-30, 2019
Association of Corporate Counsel Annual Meeting 
Phoenix, Arizona
	 Primerus will be an exhibitor and corporate sponsor.

There are other events for 2019 still being planned which do not appear on this list. 
For updates please visit the Primerus events calendar at primerus.com/events. 

For additional information, please contact Chad Sluss, Senior Vice President of 
Services, at 800.968.2211 or csluss@primerus.com.


