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RESTRICTION IN DEED REQUIRING PAYMENT
OF PREVAILING WAGES ENFORCEABLE

By Darryl J. Horowitt

P
revailing wages are required to be
paid by most contractors on Public
Works projects.  They are less

frequently paid on Private Works projects.  What
happens, however, if the deed for real property
requires the payment of prevailing wages on a
construction project performed on public
property?  This question was recently answered
by the Sixth District Court of Appeal in Monterey/
Santa Cruz County Building and Construction
Trades Council v. Cypress Marina Heights, LP
(January 10, 2011) 2011 DJDAR 1324, that the
restriction is enforceable.

In the action, Cypress Marina Heights
(“CMH”) purchased Fort Ord land from the City of
Marina’s redevelopment agency.  CMH intended
to construct a project known as Marina Heights.

At the time the deed was conveyed from
the redevelopment agency to CMH, it included a
covenant that required the payment of prevailing
wages to workers on all development on the
property.  This restriction was included in the
deed at the time the redevelopment agency
purchased the land from the Fort Ord Re-Use
Authority.

CMH sought to develop the property, but
did not want to pay prevailing wages inasmuch as
the development was on private property.  The
Monterey/Santa Cruz County Building and
Construction Trades Council sued on the basis
that the covenant in the deed requiring the

payment of prevailing wages was enforceable.
Plaintiff filed a motion for summary judgment,
which was granted when the court found that it
was undisputed that the deed required CMH to
pay prevailing wages on the Marina Heights
project.  Plaintiff was also awarded attorneys’
fees and costs.  CMH appealed on the grounds
that a triable issue existed as to whether
prevailing wages were required to be paid and on
the grounds that the court abused its discretion in
awarding excessive attorneys’ fees to the plaintiff.

The appellate court affirmed the judgment
of the trial court in all respects.  It found that at
the time the Fort Ord Re-Use Authority was
formed, a master resolution was adopted that
required the payment of prevailing wages on all
projects on the property.  When the redevelop-
ment agency asked for proposals for the
property, it advised all property owners that
prevailing wages would need to be paid if the
property were developed.  Thus, when CMH
submitted a bid in response to the redevelopment
proposal, it knew that prevailing wages would be
required.

A review of prior deeds also disclosed the
deed restrictions and covenant requiring the
payment of prevailing wages.  Based on these
undisputed facts, the appellate court found that
the trial court correctly ruled on the motion for
summary judgment.
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Although CMH argued that the master
resolution provisions should not apply to the
project because they were limited to Public
Works projects, the court disagreed.  CMH also
attempted to argue that an agreement signed by
the parties, known as the “implementation
agreement,” contained provisions that would
require CMH to pay prevailing wages.  Again, the
court found that the implementation required the
redevelopment agency to include a provision in
all deeds requiring the payment of prevailing
wages.  The court then looked to the deeds
themselves and found that the deed and the
covenant contained in it was enforceable.  Thus,
though CMH attempted to argue that the
covenants in the deed did not bind successors-
in-interest, the court found otherwise, citing the
language in the deed that the redevelopment
agency had covenanted for itself as well as
successors, assigns, and every successor-in-
interest to the property.

CMH also attempted to argue waiver of
those provisions and that the plaintiff lacked
standing, but the court rejected these arguments
as well.  Lastly, the court found that the award of
attorneys’ fees was not an abuse of the court’s
discretion.

This holding certainly benefits the unions
who pay prevailing wages.  It serves as an
important reminder for developers to review
proposals before submitting a response to a
Request for Proposal.  It serves as an important
reminder to contractors also that on some Private
Works projects, prevailing wages may be
required by covenants in deeds or other
redevelopment requirements.

This article was prepared by Darryl J.
Horowitt, a litigation partner at Coleman &
Horowitt, LLP, emphasizing complex business,
construction and real estate litigation, commercial
collections, casualty insurance defense,
insurance coverage, and alternative dispute
resolution.  He is a member of the Fresno County
Bar Association (former Chair, Construction Law
Section), Los Angeles County Bar Association,
American Bar Association (member, Forum on
Construction Law and Construction Law
Committee, Litigation Section), Association of
Business Trial Lawyers (past President, San
Joaquin Valley Chapter), California Creditors Bar
Association (former Secretary and founder),
NARCA, and the Commercial Law League of
America.  If you have any questions regarding
the subject of this article, please contact
Mr. Horowitt at (559)248-4820/ (800)891-8362, or
by e-mail at dhorowitt@ch-law.com. 
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CONSTRUCTION LITIGATION PRACTICE GROUP

The Construction Litigation Practice Group assists clients in a wide variety of construction disputes,
from simple breach of contract matters, mechanic’s lien, stop notice and bond claims,  bid disputes,
and construction defect matters, including mold claims.  Our experience also extends to the
preparation of documentation relating to construction projects.  Members of the group are:

Darryl J. Horowitt - Litigation William H. Coleman - Transactions
E-Mail: dhorowitt@ch-law.com Ext. 111 E-Mail: wcoleman@ch-law.com Ext. 110

Sheryl D. Noel - Litigation and Transactions Eliot S. Nahigian - Transactions
E-Mail: snoel@ch-law.com Ext. 140 E-Mail: enahigian@ch-law.com Ext. 129

Laurence Y. Wong - Litigation Jennifer T. Poochigian - Litigation
E-Mail: lwong@ch-law.com Ext. 201 E-Mail: jpoochigian@ch-law.com  Ext. 152

C. Fredrick Meine III - Litigation Rema M. Koligian - Litigation
E-Mail: fmeine@ch-law.com Ext. 134 E-Mail: rkoligiani@ch-law.com Ext. 117

William E. McComas Matthew R. Nutting - Litigation
E-Mail: wmccomas@ch-law.com  Ext. 105 E-Mail:  mnutting@ch-law.com Ext. 115

Coleman & Horowitt, LLP provides legal counsel to the business community in the areas of business, commercial, and real
estate litigation and transactions, construction litigation, intellectual property litigation (trademark/trade name, copyright,
trade secret and unfair competition), appeals, professional liability defense, casualty insurance defense, insurance
coverage, patents, copyrights, trademarks, trade names and trade secrets, tax, probate, and estate planning.  This
newsletter is intended to provide the reader with general information regarding current legal issues.  It is not to be
construed as specific legal advice or as a substitute for the need to seek competent legal advice on specific legal matters.
This publication is not meant to serve as a solicitation of business.  To the extent that this may be considered as advertising,
then it is herewith identified as such.
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