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SPECIAL ISSUE: WHAT’S NEW IN ETHICS AND PRIVILEGE

duty of confi dentiality to the client. When that occurs, it 
is critical to know that candor to the court trumps the rule 
requiring confi dentiality to the client.

The Attorney-Client Privilege
In 1981, the United States Supreme Court extended 

the attorney-client privilege to in-house counsel. Upjohn
Co. v. United States, 101 S.Ct. 677, 449 U.S. 383, 66 L.Ed. 
584 (1981). The issue in Upjohn was whether, in the corpo-
rate context, the attorney-client privilege included com-
munication between the attorney and low level employ-
ees of the corporation. The Supreme Court held that any 
information obtained by a corporate defendant’s attorney 
that is sought for purposes of legal advice is protected 
by the attorney-client privilege. The client is not just the 
ranking offi cers of the corporation, but includes any em-
ployee from whom information is sought.

Signifi cant is the fact that corporate counsel does not 
have the same capacity as outside counsel to have privi-
leged communications with clients. The problem is that 
courts do not treat a communication as privileged simply 
because it was made by or to a person who is an attor-
ney. A communication is privileged only if the primary 
purpose of the communication is to further the objectives 
of the attorney-client privilege. In other words, the com-
munication must be made for the purpose of seeking, 
obtaining or providing legal assistance. Specifi cally, the 
attorney- client privilege protects communications be-
tween a lawyer and a client when the communications are 
1) made for the purpose of seeking or providing legal ad-
vice, as opposed to business advice; 2) confi dential when 
made; and 3) kept confi dential by the client. 

Who Is the Client?
It is generally recognized that not all corporate em-

ployees are the “client.” Model Rule 1.13(a) states that a 
“lawyer employed or retained by an organization repre-
sents the organization acting through its duly authorized 
constituents.” An organizational client cannot act except 
through its offi cers, directors, employees, shareholders 
and other constituents. 

The ethical duty of confi dentiality of Rule 1.6 applies 
when one of the constituents of an organizational client 
communicates with the organization’s lawyer in that per-

Introduction
The ethical duty of confi dentiality and attorney-

client privilege are the foundations upon which lawyers 
provide service to clients. The principle of client-lawyer 
confi dentiality is given effect by the rule of confi dentiality 
established in professional ethics and the attorney-client 
privilege. The confi dentiality rule applies not only to mat-
ters communicated in confi dence by the client but also to 
all information relating to the representation, whatever 
its source. The attorney-client privilege applies in judicial 
and other proceedings in which a lawyer may be called 
as a witness or otherwise required to produce evidence 
concerning a client. 

Ethical Duty of Confi dentiality
A model of the ethical duty of confi dentiality rule 

is set forth in the Model Rules of Professional Conduct. 
Most states have a similar version of the Rules of Profes-
sional Conduct. The ethical duty of confi dentiality found 
in the Rules of Professional Conduct is larger in scope 
than the attorney-client privilege.

Model Rule 1.6, entitled “Confi dentiality of Informa-
tion,” provides that a lawyer shall not reveal information 
relating to the representation of a client unless the client 
gives informed consent or the disclosure is impliedly 
authorized in order to carry out the representation. The 
rule also applies to disclosures by a lawyer that do not 
in themselves reveal protected information but could 
reasonably lead to the discovery of such information by a 
third person. The duty of confi dentiality encompasses all 
information relating to the representation.

Under the rule, unauthorized disclosure is permit-
ted only in specifi c circumstances, such as to prevent 
death or bodily harm, to prevent a crime or fraud, or to 
comply with law or court order. Unlike the attorney cli-
ent privilege, the ethical duty of confi dentiality is not an 
evidentiary matter and may not serve as a basis to resist a 
court’s order to disclose information otherwise protected 
under the rule. Similar to the attorney-client privilege, 
information protected under the rule remains confi dential 
and that protection survives the termination of the law-
yer-client relationship and even the death of the client.

On occasion the trial lawyer will have to deal with a 
confl ict between his duty of candor to the court and his 
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the organization is engaged in action, intends to act or 
refuses to act in a matter related to the representation that 
is a violation of a legal obligation to the organization, or 
a violation of law that reasonably might be imputed to 
the organization, and that is likely to result in substantial 
injury to the organization, then the lawyer shall proceed 
as is reasonably necessary in the best interest of the orga-
nization.” The issue of confi dentiality is affected by this 
rule. Counsel must determine whether or not reporting 
under this rule is permitted. This creates a signifi cant 
ethical dilemma. In addition, the Sarbanes-Oxley Act of 
2002 imposes an increased duty on corporate counsel to 
communicate wrongdoing to corporate authorities, an act 
which may be in confl ict with the confi dentiality rules.

Legal Advice vs. Business Advice
Most in-house attorneys have dual legal and busi-

ness roles and some hold corporate titles such as Vice 
President or Secretary, in addition to the title of General 
Counsel. This dual role can cause ethical confl icts. Often 
corporate legal advice involves at least some element of 
business advice; as a result, in-house counsel faces more 
scrutiny when it comes to applying the attorney-client 
privilege. Generally, communications made by and to 
an in-house counsel with respect to business matters or 
business advice are not protected by the attorney-client 
privilege.

To invoke the attorney-client privilege, the commu-
nication must be primarily for the purpose of rendering 
legal advice. It is inevitable that legal advice is often inter-
twined with business advice. Some courts have approved 
redaction or exclusion of privileged portions of docu-
ments containing legal advice mixed with business issues. 

Courts have held that there is a need for this height-
ened scrutiny when it comes to applying the attorney-
client privilege to corporate counsel because of the chance 
that an attorney may participate simply to be able to 
assert the privilege and keep the documents off limits in 
discovery. Therefore, courts must often distinguish be-
tween a lawyer’s legal and business work.

Further, the fact that counsel is carbon copied on a 
document or attends a meeting, does not invoke the privi-
lege. Typically, the privilege does not apply under these 
circumstances unless it can be demonstrated that the com-
munication would not have been made but for the client’s 
need for legal advice. If the purpose of the communica-
tion is not for the primary purpose of obtaining legal ad-
vice, it does not become privileged by adding counsel as 
recipients. Additionally, counsel’s recommendation of, or 

son’s organizational capacity. The Comments to Rule 1.13 
provide the following example: if an organizational client 
requests its lawyer to investigate allegations of wrongdo-
ing, interviews made in the course of that investigation 
between the lawyer and the client’s employees or other 
constituents are covered by Rule 1.6. This does not mean, 
however, that constituents of an organizational client are 
the clients of the lawyer. The lawyer may not disclose to 
such constituents information relating to the representa-
tion except for disclosures explicitly or impliedly autho-
rized by the organizational client in order to carry out the 
representation or as otherwise permitted by Rule 1.6.

With respect to the attorney-client privilege, the scope 
of the privilege is unique when an attorney represents a 
corporation. Courts have employed two theories to de-
cide which corporate employees in-house counsel may 
communicate with in a privileged context. 

One theory is the “control group test” under which 
only those conversations between in-house counsel and 
the corporation’s controlling executives and managers 
are eligible for protection. Often, a company’s “control 
group” is made up of a very limited number of corporate 
employees.

In Upjohn, supra, the Supreme Court expanded the 
control group test to include an inquiry into the subject 
matter of the communication. Under this theory, employ-
ees with relevant information regarding the subject mat-
ter are considered the “client” regardless of their position 
in the company. Therefore, it is possible for any corporate 
employee to have a privileged conversation with corpo-
rate counsel. However, the conversations are not always 
privileged. Issues arise because often many corporate 
employees are under the impression that they can dis-
cuss any corporate legal matter with a corporate attorney 
and it will be privileged. Not every corporate employee 
is entitled to a privileged communication on every legal 
matter. Unless the communication is within the scope of 
the employee’s responsibility, it is not privileged. Further, 
some employees may be outside the scope of the privilege 
as to any legal matters. Issues arise when these employ-
ees attend meetings where corporate counsel gives legal 
advice.

Not all jurisdictions use the expanded test in Upjohn,
some continue to employ the control group test.

Reporting of Internal Wrongdoing
Issues of confi dentiality arise when it comes to laws 

requiring reporting of wrongdoing. Section (b) of the Rule 
1.13 provides, “If a lawyer for an organization knows 
that an offi cer, employee or other person associated with 
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involvement in, a business transaction does not necessar-
ily place the transaction under the cloak of privilege. 

Preserving the Attorney-Client Privilege
Communications subject to the attorney-client privi-

lege remain protected unless the client affi rmatively 
waives the privilege or it is indirectly released by the 
client’s actions. The privilege which applies to informa-
tion shared in representation of the corporation cannot 
be waived by an individual offi cer, director or employee 
without the proper authority. 

While in-house counsel may communicate with any 
employee or agent of the corporation about their work 
as necessary to render legal services for the corpora-
tion, counsel must ensure the attorney-client privilege is 
preserved.
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